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P l a i n t i f f ,  H o l y  Land F o u n d a t i o n  f o r  R e l i e f  a n d  Deve lopment  

( " H L F " ) ,  t h e  l a r g e s t  Mus11.n c h a r i t a b l e  f o u n d a t i o n  i n  t h e  

c o i j n t r y ,  b r i n g s  t h i s  a c t i o n  c h a l l e n g i n g  i t s  d e s i g n a t i o n  a s  a  

t e r r o r i s t  o r g a n i z a t i o n  a n d  t h e  r e s u l t i n g  b l o c k i n g  o f  i t s  a s s e t s  

a s  a r b i t r a r y ,  c a p r i c i o u s  a n d  u n c o n s t i t u t i o n a l .  

On December 4 ,  2 0 0 1 ,  t h e  O f f i c e  o f  F o r e i g n  P - s s e t  C o n t r o l  

("0.Fh.C") o f  t h e  U n i t e d  S t a t e s  D e p a r t m e n t  o f  T r e a s i i r y  d e s i . y n a t e d  

HLF' a s  a  s p e c i a l i y  d e s i g n a t e c l  t e r r o r i s t  ( "SDT") ,  a s  a  s p e c i a l l y  

d e s i g n a t e d  g l o b a l  t e r r o r i s t  ("SDGT"), a n d  b l o c k e d  a l l  o f  i t s  

a s s e t s  p u r s u a n t  t o  t h e  I n t e r n a t i o n a l  Emergency Economic Powers  

? > k t ,  50  U.S.C. S 7 0  e s t ? .  ("LEEPA"), arid E x e c u t i v e  G r d e r s  



i ) e f e n d a n t s  a r e  Jokiii A s h c r o f t ,  A t t o r n e y  Genera l . ;  t h e  Onj. t e d  

S t a c e s  Depar tmer i t  o f  J u s t i c e ;  P a u l  O?Neil . l ,  S e c r e t a r y  o f  t h e  

T r e a s u r y ;  t h e  U n i t e d  S t a t e s  D e p a r t m e n t  o f  t h e  T r e a s u r y ;  C o l i n  

pr-. ~ w z l l ,  -. S e c r e t a r y  o f  S t a t e ;  a n d  t h e  U n i t e d  S t a t e s  D e p a r t m e n t  o f  

S t a r e  ( c o l l e c t i v e l y  t h e  "GoyJernm€!?t") . 

I n  c h i s  a c t i o n ,  MLF s e e k s  t o  e n j 0 i . n  D e f e n d a n t s  f ro in  

c o n t i n u i n g  t o  b l o c k  o r  o t h e r w i s e  i n t e r f e r e  w i t h  a c c e s s  t o  o r  

d i s p o s i t i o n  o f  i t s  a s s e t s .  P l a i n t i f f  a l l e g e s  t h a t  t h e  b l o c k i n g  

o r d e r  v i o l a t e s  t h e  A c i i i i i n i s t r a t j . ~ ~  P r o c e d u r e  A c t  ("APFi"),  5 

I 1 . S . C .  5 7 0 1  e t  s e q ;  t .he F i r s t ,  F o u r t h  a n d  F i f t h  Amendments o f  

c h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ;  arid t h e  R e 1 i g i . o ~ ~  f r e e d o m  

R e s t o r a t i o n  A c t ,  4 2  U . S . C .  S 2000hb e t  s e q .  ("KFRA") . 

The m a t t e r s  now b e f o r e  t h e  C o u r t  a r e  P l a i n t i f f ' s  Moti-on f o r  

a  P r e l i m i n a r y  I n j u n c t i o n  [#3], D e f e n d a n t s '  M o t i o n  t o  D i s m i s s  a n d  

For  Summary Juclgment [ #17], arid D e f e n d a n t s  ' M o t i o n  & 1,imine a n d  

t o  S t r i k e  [#3ij. Upon c o n s i d e r a t i o n  o f  t h e  !not- ions,  

o p p o s i t i o n s ,  r e p l i e s ,  ".he a r g u m e n t s  p r e s e n t e d  a t  t h e  l e n g t h y  

m o t i o n s  h e a r i n g  o n  J u l y  1 8 ,  2 0 0 2 ,  a n d  t h e  e n t i r e  r e c o r d  h e r e i n ,  

f o r  t h e  r e a s o n s  s t a t e d  b e l o w ,  t h e  C o u r t  d en i e s  P l a i i i t i f f '  s 

M o t i o n  f o r  a  P r e l i m i n a r y  I n j u n c t i o n ,  g r a n t s  i n  part: and denies  

i n  p a r t  D e f e n d a n t s '  M o t i o n  t o  D i s m i s s  and  f o r  Summary J u d g m e n t ,  

ai?d g ran t s  D e f e n d a n t s '  M o t i o n  & L i m i n e  a n d  t o  S t r i k e .  

I .  STATUTORY WORR 



E a .  The International Emrgency Econornic Powers Act 

In 1.917, Congress enacred the Tradirig With the Enemy Act 

( " TWF" 'b ) . - , v~hich grar~ted the President '"road authority" to 

v t  : ~nvestigate, regiilate, . . . prevent or prohibit . . . 

transactions" in rimes of war or declared national emergencies. 

50 U.S.C. app. S 5 i b ) .  

In 1977, Congress amended the TWEA and enacted the lEEPA to 

deli.neare the President's exercise of emergency economic powers 

ir; response to both wartime and peacetime crises uncler i!le 'TWEA 

and the IEEPA respectively. The 1977 legislation granted the 

F _ - . -  ,r,sident broad erneryency t?coi;omic power in wartime under the 

TWEA, and granted him similar, but not icientical, emergency 

ecoilomi~: power in peacetinie national emergencies iinder the 

I r E m .  

The IEEPA authorizes the President to declare a national 

emergenc:y "to deai with any unusual and extraordinary threat, 

wh-~ch tias i.ts source in whole or subst.arltial part outside the 

r,  urii.l;ed . . States, to the riati.onal security, foreign pol?..cy, or 

economy of the United States."55 0 i . S . C .  S 1701(a). Upon 

d.-(-lar-' . drlorl ' of a national emergency, ttie IEEPA further 

authorizes the President. to 

- -i nvest igate, block during the pendency of an 
inve~tj~gation, regulate, direct and compel, nuilify, 
void, prevent or prohi-bit, ariy acquisition, iloldiny, 



z?;. t hFio!.cIi n g ,  u s e ,  a. L r a n s f c . r ,  w i t h d r a w a l ,  

t r a n s p o r t a t i o n ,  imp or ratio!^ or e x p o r t a t i o r n  o f ,  o r  
d e a l - i n g  i n ,  o r  e x e r c i s i n g  a n y  r i g h t ,  p o w e r ,  o r  
p r i v i l e g e  w i t h  r e s p e c t  t o ,  o r  t r a n s a c t i o n s  i n v o l v i n g ,  
a n y  p r o p e r t y  i n  w h i c h  a n y  f o r e i g n  c o u n t r y  o r  a  
n a t i . o n a 1  t h e r e o f  h a s  a n y  i - n t e r e s t  b y  a n y  p e r s o n ,  o r  
w i t h  r e s p e c t  t o  a n y  p r o p e r t y ,  s ~ ~ b j e c t  t o  t h e  
j u r i s d i c t j ~ o n  o f  t h e  Unl t .ed  S b - .  i a ~ e ~ .  

S 1 7 0 2  ( a )  (1) (Ej 

8. Executive Order 12947 

P u r s u a n t  t o  h i s  a u t h o r i t y  u n d e r  "a I F F P r :  _.., ..., P r e s i d e n t  C l i n t o n  

i s s u e d  E x e c u t i v e  O r d e r  12947  on ,Sanuary  2 3 ,  1 9 9 5 .  U r e s i d e r l t  

C i . i n t o n  f o u n d  t h a t  " g r a v e  a c t s  o f  - i j lo l ence  co-rflnitted by f o r e i g n  

t e r r o r i s t s  who t h r e a t e n  t o  d i s r u p t  t h e  M i d d l e  E a s t  p e a c e  

p r o c e s s "  c o n s t i t u t e  a n  " u n u s u a l  a n d  e x t r a o r d i n a r y  t h r e a t  t o  t h e  

n a t i o n a l  s e c u r i t y ,  f o r e i g n  p o l - i c y ,  and  economy o f  t h e  U n i t e d  

S t a t e s . "  E . O .  12947. 

The E x e c u t i v e  O r d e r  b l o c k s  a l l  p r o p e r t y  a n d  i n t e r e s t s  i n  

p r o p e r t y  o f  t h e  t e r r o r i s t  o r g a n i z a t i o n s  a n d  p e r s o n s  d e s i g n a t e d  

i n  t h e  O r d e r ,  known a s  s p e c i a 1 l . y  d e s i g n a t e d  t e r r o r i s t s ,  o r  SDTs. 

I .  S I. The :s!.amic R e s i s t a n c e  mo-ierrent (commonly krrojln a s  -- 

a , , -  idamas") ,  a  P a l e s t i n i a n  m i l i t a r y  a n d  p o l . i t : i c a l  o r g a n i z a r i o n ,  i s  

o n e  o f  t h e  SDTs i d e n t i f i e d  i n  t h e  O r d e r .  The  E x e c u t i v e  O r d e r  

a l s o  p e r i r l i t s  t h e  S e c r e t a r y  o f  t h e  T r e a s u r y  t o  d e s i g n a t e  

a d d i t i o n a l  SDTs i f  t h e y  a r e  f o u n d ,  i n t e r  a l i a ,  t o  b e  "owned o r  



c o n t r o l l e c i  b y ,  o r  t o  a c t  f o r  o r  on bekle l f  o f "  arr e n t i t y  

d e s i g n a r e d  i n  t h a t  O r d e r .  u. S 1 ( a )  ( i j ~ i . ) .  

C. ExecuCive  O r d e r  23224 

A f t e r  t h e  S e p t e m b e r  1 1 ,  2 0 0 1  t e r r o r i s t  a t t a c k s  or1 t h e  U n i t e d  

S t a t . e s ,  P r e s i d e n t  Bush i s s u e d  E x e c u t i v e  O r d e r  1 3 2 2 1 ,  d e c l a r i n g  

a  n a t i o n a l  e m e r g e n c y  w i t h  r e s p e c t  o  t h e  " g r a v e  a c t s  o f  

t e r r o r i s r r i  . . . a n d  t h e  c o n t i n u i n g  a n d  i m m e d i a t e  . h r e a t  o f  

f u r t h e r  a t t a c k s  on  Unj . ted  S t a t e s  n a t i o n a l s  o r  t h e  i i r ~ i t e d  

S t a t e s . "  E . O .  1 3 2 2 4 .  

A s  w i t h  t h e  E x e c u t i v e  O r d e r  i s s u e d  b y  P r e s i . d e n t  C l i n t o n ,  

E x e c u t ? . v e  O r d e r  1 3 2 2 4  b l o c k s  a l l  p r o p e r t y  a n d  i n t e r e s t s  i n  

p r o p e r t y  of  t h e  d e s i g n a t e d  t e r r o r i s t  o r g a n i z a t i o n s ,  iinown a s  

s p e c i a l l y  d e s i g n a t e d  g l o b a l  t e r r o r i s t s ,  o r  SUGTs. On O c t o b e r  

31 ,  2001,  t h e  P r e s i d e r l t  d e s j . g n a t e d  Hamas a s  o n e  o f  t h e  SDGTs 

s u b j e c t  t o  t h e  O r d e r .  

The E x e c u t i v e  O r d e r  a l s o  a u t h o r i z e s  t h e  S e c : r e t a r y  o f  t h e  

T r e a s u r y  t o  d e s i y n a t e  a d d i t i o n a l  SDGTs whose p r o p e r t y  o r  

i n t e r e s b  i n  p r o p e r t y  s h o u l d  h e  b l o c k e d  b e c a u s e  t h e y  " a c t  f o r  o r  

on  b e n a i f  o f "  o r  a r e  "owned o r  c o n t r o l l e d  b y "  d e s i g r i a t e d  

t e r r o r i s t s ,  o  r t h e y  " a s s i s t  i n ,  s p o n s o r ,  o  r 

p r o v i d e  . . . s u p p o r t  f o r , "  o r  a r e  " o t h e r w i s e  a s s o c i a t e d "  w i t h  

them.  u. S 1 (c)- ( < I ) .  

Ib. PROCED BACRGRO- 



HiJF i s  a r x o n - p r e f i t  ( c o r p o r a t i o n  orgar!jlzeci i.n 1 9 8 9 ,  w i t h  i t s  

r, i l e a d q i ~ a r t e r s  i n  R i c h a r d s o n ,  l e x a s .  I t  was o r i g i n a l l y  

i n c o r p n r a ~ e d  u n d e r  t h e  name O c c u p i e d  Land Fund ( " O L F " ) ,  a n d  

c h a n g e d  i t s  c o r p o r a t e  name t o  H a l y  Larid F o i l n d a t i o n  f o r  R e l i e f  

a n d  Lieveiopmerll: on  S e p t e m b e r  76, 1991.. S h u k r i  Abu B a k e r  i s  

WLF's c o - f o u n d e r  a n d  h a s  b e e n  C h i e f  E x e c u t i v e  O f f i c e r  f r o m  i t s  

f o u n d i n g  t o  t h e  p r e s e n r . ~  

HLF a l l e g e s  in i t s  Cornp?.ai.rlt, t h a t  i t  i s  a S: 5 0 i  ( c )  (3) 

c h a r i t a b l e  o r g a n i z a t i o n  t h a t  p r o v i d e s  h u m a n i t a r i a n  a i d  

t h r o u g h o u t  t h e  w o r l d ,  a l t h o u g h  i t s  p r i m a r y  f o c ~ s  h a s  b e e n  t o  

p r o v i d e  a i d  t o  t .he P a l e s t i n i a n  p o p u l a r i o n  i n  t h e  West Bank a n d  

On December 4 ,  2 0 0 1 ,  t h e  S e c r e t a r y  o f  T r e a s u r y  d e t e r m i n e d  

t h a t  HLF was s i l b j e c t  t o  i3xecut:ive O r d e r s  1.2947 a n d  13224 b e c a u s e  

HLF " a c t s  f o r  o r  on  b e h a l f  o f "  Hanras.-- A c c o r d i r ! g l y ,  HLF was 

d e s i g n a t e d  a s  a n  SDT u n d e r  E x e c u t i v e  O r d e r  1 2 9 4 7  a n d  a s  a n  SDGT 

u n d e r  E x e c u t i v e  O r d e r  1 3 2 2 1 .  P u r s u a n t  t o  t h e  d e s i g n a t i o n ,  OFAC 

{ s s u e d  a  "E.?.ocking No"i.cen f r e e z i n g  al.1 of HLF's  f u n d s ,  a c c o u n t s  - 

' A s  a d d r e s s e d  b e l o w ,  t h e  admin i . s t r aa i - ive  r e c o r d  c o n i r a i n s  
e v i d e n c e  t h a t  B a k e r  is  i n v o l v e d  w'" L L ~  Hamas a n d  r a i s e s  f u n d s  on 
i t s  b e h a l f .  HLF v i g o r o u s l y  c o n t e s t s  t h e  a c c u r a c y  o f  t h i s  
e v i d e n c e .  

The p a r t i e s  d o  n o t  d i s p u t e  t h a t  Hamas i s  a t e r r o r i s t  
o r g a r i i z a t i o n .  A s  n o t e d  a b o v e ,  Hamas was d e s i g n a t e d  a s  a n  SDI; 
a n d  SDGT on J a n u a r y  2 3 ,  i 9 9 5 ,  a n d  o n  O c t o b e r  3 1 ,  2 0 0 1 ,  
r e s p e c t i v e l y .  



a n d  r e a l  p r o p e r t y .  kt c h a t  t i n e ,  OFAC a l s o  remo7Jed f r o m  ELF  

h e a d q u a r t e r s ,  a : i l  doi:uments, c o m p u t e r s ,  a n d  f u r n i t u r e .  P u r s u a n t  

t o  ~ h e  B l o c k i n g  N o t i c e ,  a l i  t r a n s a c t i o n s  i n v o l ~ ~ i n g  p r o p e r c y  i n  

w h i c h  HLF h a s  a n y  i n t e r e s t  a r e  p r o h i b i t e d  w i t h o u t  s p e c i f i c  

a u t t l o r i z a - i o n  froin OFAC 

p l a i n t i f f  f i l e d  t h i s  a c t i o n  on March 11, 2002,  s e e k i n g  t o  

e n j c i n  De E e n d a n t . ~  f r o m  coriti.r.ui.ng t o  b l o c k  o r  f r e e z e  i t s  a s s e t s .  

P l a i - n t i f f  a i l . e g e s  t h a t  t h e  d e s i g n a t i o n  o f  HLF a s  a n  SDT a n d  SDGT 

and a t t e n d a n t  b l o c k i n g  v i o l a t - e s  ( I j  t.he APA; ( 2 )  t h e  Due P r o c e s s  

C l a u s e  of  t h e  F i f t h  Amerldment:; ( 3 )  t h e  T a k i n g s  C l a u s e  o f  t h e  

F i f t h  .D.mendment; (4) t h e  F o u r t h  Amend!nerit; ( 5 )  F i r s t  AArtendment 

r i . q h ~ s  t o  f r e e d o m  o f  s p e e c h  a n d  a s s o c i a t i o n ;  a n d  (6) t h e  

R e l i q i o u s  F reedom R e s t o r a t i o n  A c t  

On May 3 1 ,  2 0 0 2 ,  t h e  Government  moved f o r  summary judgment  

, _ m  and  moved t o  d i s m i s s  t h e  r e m a i n i n g  on t h e  APF c i - , i  

c o n s t i t u t i o n a l  a n d  RFRA c l a i m s .  On J u n e  2 4 ,  2 0 0 2 ,  t h e  

Governrrer?t f i l e d  a  Mot ion  I n  L i m i n e  and To S t r i k e ,  s e e k i n g  t o  

e x c l u d e  e v i d e n c e  beyond  t h e  a d m i n i s t r a t i v e  r e c o r d ,  t o  p r e c l u d e  

t h e  t a k i n g  o f  e v i d c - -  ...,, e i n  an  e v i d e n t i a r y  h e a r i n g ,  a n d  t o  s t r i k e  

t h e  e x h i b i t s  a t t a c h e d  t o  P i a i r r t j . f f 9 s  O p p o s i t i o n  a n d  Rep1.y b r i e f  . '  

On May 1 ,  2002 ,  t h e  Government  f i l e d  a  M o t i o n  t o  Submi t  
C l a s s i f i e d  E v i d e n c e  Camera and  Ex P a r t e .  The C o u r t  h a s  
d e t e r m i n e d  t h a t  i t  i s  n o t  n e c e s s a r y  t o  r e a c h  t h e  m e r i t s  o f  
t h a t  i s s u e  i n  o r d e r  t o  r u l e  on t h e  p e n d i n g  m o t i o n s .  



11%. M a Y S I S  

A. Motion In Limine and to S t r i k e  

HLF contends thst the Court should supplement the 

administrative record with the sxhibits attached to its 

Opposjtion to Defendants' Motion to D!~smiss anci for Summary 

~l.,dyroent 2nd Reply in Support of a i l s  L - ~ ~  Motiori for a 

Preliminary Injunctior?, and thatthe Court shoui.d permit Ruie 

56(f) discovex-y and supple~nerrt h e  adn;i.iiistrative record 

d i g .  The Government has filed a Motion a Limi.ne and 

to Strike i.n response. For the reasons discussed below, the 

Court grants the Go:7ernmentts Motion. 

it is weil-established that the scope of review under che 

APA is narrow and must ordi.:rari.ly be confined to the 

acirrlinistrative record. See Camu 11. Pitts, 411 U.S. 138, i42 

(1973) ("the focal poil~t for judicial review shouid be the 

administrative record al-ready !;n existence, not some new record 

made initially in the reviewing coi~rt"). HL,F contends that 

courts have recognized circumstances under wi-lick; the reviewl-ny 

court may consider extra-record evidence, and that such 

" HLF also argues that the Court should conduct an 
evidentiary hearing, which evidence would be added to the 
administrative record. The Court denied that request during 
the noti-ons hearing conducted on July 18, 2002. 



c:ircumstarices are present here 

F i r t ,  the heart of HLF's argument is that t!ie Go7?err!aient 

must furnish "[tlhe 'wholeAddmnistrative record," which 

inc:!.udes "'all docunients and materials directly or indirect'ly 

considered by agency dec!lsi.on-makers and incl.uci[ing] ev:idence 

contrary to the agency's position. ' '" rn. inornoson v .  Deu't o f  

Labor, 885 F.2d 551, 555 9 '  Cir. 1989) (citatiorrs omitted). 

HLF reasons that the administrative record in thi.s case is 

incomplete becbuse OFAC likely considered evidence that it did 

not iilclilde i:? the record. 

HLF's contenti.on is entirely speculative, znd it has failed 

to j.dentify ariy documents that OFAC directly or indirectly 

considered and excluded from the 3130 page aciministratlve 

record .', OFAC has certified that the administrative record on 

See Certification signed by file is "conplete anti accurate." -- 

James W. McCanerit (May 31, 2002). That certification is 

entitled to "a presumption of administrative regularity and good 

- .  rarth." Fe:ieral Tracle Commission v. m r ~ t . i o n  Si~bmissi.on CorD., 

565 F.2d 1086, 0 (D.C. C :  r 1992). Accordingly, HLF's 

' Indeed, tne Goverr!irierlt specific:a:I.ly asserted at the 
motions hearing that the main documents tiLF contends were 
improperly exciuded from the record---Mohammad Anati's police 
interrogation statements and the transcript of his plea 
hearing---were not before OFAC when it made its determination. 



sueculai.LT~e statenients are ii-:sufficie!-it to overcoine this 

presumption and the well-set-tled pri.nciple that judicial review 

-Ls c:or~fi~ned to the administrative record. 

Second, HLF co?!t.ends that the Court shoul~d consider evidence 

ourside the administrative record because OFAC has demonstrated 

b: uas - and bad faith, and irradequacy of factfinding procedi~res, 

thereby warranting de ~IO-JO rei.i.ew under 5 U.S.C. 9 706 (2) ( F j  . 

Specifica:L.iy, HLF conrends that OFAC's redesignation of HLF as 

a terrorist' was a "sham," becai~se that process had a 

predetermiried outcoine, and because the agency failed to consider 

virtually all of the evidence HLF submitted, and coiitiniied to 

rely on evidence that HLF had discredited. 

HLF has made only conc1.usory allegations of bad faith and 

inadequate procedures. it - has failed to provide any factual 

basis for its charges. The fact that OFAC redesignated ELF 

based, in part, or! evj~derjce that HLF contends is f!.awed is 

insi~ff icient to sucjcjest bias or inadequate procedures. OFAC did 

include :in the record a sigrlificant portion of HLF's evidence 

b On May 31, 2002, the Government redesignated HLF as an 
SDT and SDGT based on the record of the first designation, 
additional unclassified and classified information, and a 
second evidentlary inernorandurn from the FBI to OFAC. 
Newcomb Decl. 1 42. 



P a r t  i Z I . H . 5 . d . ,  ? E  was r e a s o n a b l e  f o r  OFAC t o  de!:ermi.ne t h a t  

t h e  rriairi d e c l a r a t i o n  s u b m i t t e d  by HLF was n o t  c r e d i b i e ,  a n d  t h a t  

de te r rn ina r l .on  d o e s  n o t  e v i d e n c e  b i a s  o r  i n a d e q u a c y  i n  OFAC's 

p r o c e d u r e s .  M o r e o v e r ,  HLi? was a f f o r d e d  a n  o p p o r t u n i t y  t o  s u b m i t  

f u r t h e r  e v i d e n c e  t o  t h e  a g e n c y ,  b u t  f a i l e d  t o  do  s o . , '  

I n  sum, HLF ha:; n o t  d e m o n s t r a t e d  t h a t  t h e  C o u r t  s h o u l d  

d e p a r t  f r o m  i r a d i  t i o n a l  r e c o r d  revi.ebl a n a l y s i s  i n  t h i s  c a s e  . '  

A c c o r d i ~ n g l y ,  t h e  C o u r t  w i i i .  n o r  pe rmi . t  d i s c o v e r y  o n  t h e  APA 

The e x h i h i . t s  a t r a c h e d  t o  H i F ' s  Mot ion  f o r  a  P r e i i r n j - n a r y  
: I n j u n c t i o n  w e r e  c o n s i d e r e d  b y  OFAC a n d  i n c o r p o r a t e d  i n t o  t h e  
a d i i l i n i s t r a t i v e  r e c o r d .  &g D e f s . '  R e p l y  Men. i n  S u p p .  o f  Mot .  
- - ,  ' 
I n  L l m l n e  a n d  t o  S t r i k e  a t  11. 

"n A p r i l  3 0 ,  2 0 0 2 ,  OFAC s e n t  HLF f o r m a l  n o t i f i c a t i o n  
t h a t  i t  was c o n s i d e r i n g  r e d e s i g n a t i n g  ELF a s  a n  SDT a n d  SDGT. 
A t  t h a t  t i m e ,  ELF was a f f o r d e d  a  i i - d a y  p e r i o d  i n  w h i c h  t o  
r e s p o n d  t o  t h e  admi .n is  t r - a t i . v e  p r o c e e d i n g .  On May 1 4 ,  2002 ,  
P l a i n t i f f  r e s p c n d e d  by r e q u e s t i n g  a n  a d d i t i o n a l  t h i r t y  d a y s  r o  
r e s p o n d .  OFAC d i d  n o t  a g r e e  t o  t h e  e x t e n s i o n ,  b u t  c o m m i t t e d  
t o  c o n s i d e r  a n y  i n f o r m a t i o n  t h a t  P i a i n t ? . f f  s u b m i - t t e d  p r i o r  t o  
t h e  a g e n c y ' s  a c t i o n  on t h e  r e d e s i g n a t i o n ,  a n d  t h a t  it wouid  
a l s o  a c c e p t  a n y  i n i o r m a t i o n  s u b r n i c t e d  a f t e r  t h e  r e d e s i g n a t i o n  
d e c i s i o n  was made.  Pi-" , i n t i f f  d i d  n o t  s u b m i t  a n y  f u r t h e r  
m a t e r i a l s  t o  OFAC a n d ,  on May 31 ,  2002 ,  0FF.C r e d e s i g n a t e d  HLF. 

(4 HLF a i s o  c o n r e n d s  t h a t  t h e  C o u r t  s h o u i d  c o n s i d e r  e x t r a -  
r e c o r d  e v i d e n c e  p u r s u a n t  t o  E s c h  v .  Y e u t t e r  b e c a u s e ( 1 )  OFAC 
d i d  n o t  a d e q u a t e i y  e x p l a i n  i t s  d e c i s i o n  i n  t h e  r e c o r d  b e f o r e  

. - 
t h e  C o u r t ;  ( 2 )  i t  f a l i e d  t o  c o n s i d e r  f a c t o r s  t h a t  a r e  r e l e v a n t  
t o  i t s  f i n a l  d e c i s i o n ;  ( 3 )  t h e  c a s e  i s  s o  complex  t h a t  t h e  
C o u r t  n e e d s  more  e v i d e n c e ;  a n d  ( 4 )  e v i d e n c e  a r i s i n g  a f t e r  t h e  
a g e n c y  a c t i o n  shows  t h a t  OFAC's d e c i s i o n  was n o t  c o r r e c t .  8 7 6  
F . 2 d  9 7 6 ,  991. ( D . C .  C i r .  1 9 8 9 ) .  A g a i n ,  HLF h a s  made o n l y  
c o n c i u s o r y  a l l e g a t i o n s  a n d  h a s  f a i l e d  t o  d e m o n s t r a t e  t h a t  a n y  
o f  t h e s e  e x c e p t i o n s  a p p l i e s  i n  t h i s  c a s e .  



, and the; exhibi.ts attached tc; Plaintiff's o o r  tci 

Dismiss and for Summary ,Judgn:ent and Rep1.y in Support of 

Plaintiff's i"iti.on for a P r e l m r r y  injunction will not be 

consi.dered by the Court. 'The Court's review of the APA ciairn is 

iherefore limited to the adminisrrative record. 

B. Awnistrative Procedure Act 

airitiff contends that OFAC's designation P.s noted above, 21-' 

of HLF as an SDT and SDGT, resuitirig ir! the blocking of its 

assets, violates the APR. HLF makes three major argurnel?t.s: (1) 

OFAC exceeded its statutory authority under the IEEPA because 

Hamas does not haire a legally enforceabl;; interest in HLF's 

property; (2) the blocking order violaces the statute's 

. . 
humanitarian ard exception; and (3) the 0FS.C action was 

~. 
arbitrary, capricious, and without substantrai evider~ce i.n the 

rtcord. The Government has moved for summary judgment on the 

entire APA claim. 

1. S ry Judg-nt Standard of Review 

Under Fed. R .  Civ. P. 56, a !riotl.on for suzmary judgment 

sha1.l be granted i f  the pleadings, dep~s!~tions, answers to 

interroga%ories, admissions, and affidavits show that there is 

The Government has moved to dismiss, not for summary 
judgment, on the remaining constiturional and RFRA claims. 
Because the Court has not converted the motion to dismiss tc 
one for summary judgment, HLF's request for Rule 56(f) 
discovery is inapplicable to those clai-ms. 



no g e n u i n e  i s s u e  o f  m a t e r i a l .  f a c t ,  a r ~ d  t h a t  t h e  moving p a r t y  i s  

e n t i t l e d  t o  j u d g m e n t  a s  a  m a t t e r  o f  l a w .  A n d e r s o n  v .  

1 , r .be r - i~  Lobbv,  I n c . ,  477 U.S. 242 ,  248 (1986). - 

2 .  =A Standard of R e v i e w  

An a g e n c y ' s  a c t i o n  may b e  s e t  a s i d e  o n l y  i f  i t  i s  

, . 
" a r b i t r a r y ,  c a p r r c l o u s ,  an  a b u s e  o f  d i s c r e t i o n ,  o r  o t h e r w i s e  n o t  

i n  a c c o r d a n c e  w i t h  l a w . "  5  1J.S.C.  S ' 706i2j  (F.] . I n  mak ing  t h i s  

d e t e r m i n a t i o n .  t h e  C o u r t  "must  c o n s i d e r  w h e t h e r  t h e  d e c i s i o i ~  was 

based on a  c o n s i d e r a t i o n  o f  t h e  r e l e v a n t  f a c t o r :  a n d  w h e t h e r  

t h e r e  h a s  b e e n  a  c l ~ e a r  e r r o r  o f  j i ~ d g m e n t . " C i i i z e n s  t o  P r e s e r v e  

O v e r t o n  P a r k ,  I n c .  v. Vol.ne, 401  U.S. 402,  416 (2971). I f  t i l e  

I ,  _; , g e n c y l s  r e a s o n s  a n d  p o l - i c y  c h o i c e s  . . . c o n f o r m  t o  ' c e r t a i n  

m i n i m a l  s t a n d a r d s  o f  r a t i - o c a l i t y '  . . . t h e  r u l e  i s  r e a s o n a b l e  

a n d  m u s t  b e  u p h e l d , "  S m a l l  Ref?.i?er Lead  Phase-Down T a s k  F o r c e  v. 

EPI, 705  F.2d 5 0 6 ,  5 2 1  ( D . C . C i r .  1.983) ( c i t a t i o n  o m i t t e d ) ,  e v e n  

t h o u g h  t h e  C o u r t  i t s e l f  m i g h t  h a v e  made d i f f e r e n t  c h o i c e s  

.As n o t e d  a b o v e ,  u n d e r  a r b i t r a r y  a n d  c a p r i c i . o u s  r e v i e w ,  t h e  

C o u r r  d o e s  n o t  u n d e r t a l i e  i t s  own f a c r - f i n d i n g .  I n s t e a d ,  t h e  

C o u r t  n lus i  r e v i e w  t h e  a d r r ~ i n i s t r a t i . v e  r e c o r d  assercblec i  by t h e  

a g e n c y  t o  d e t e r m i n e  w h e t h e r  i t s  d e c i s i o n  was s u p p o r t e d  b y  a  

r a t i o n a l  b a s i s .  S a  Camp v .  P i t t s ,  4 U S .  1 3 8 ,  142 ( 1 9 7 3 )  

3 .  T h e  IEEPA D o e s  N o t  Rewire a L e g a l l y  E n f o r c e e L b l e  
Interest 



The i ~ ~ p p .  priivides, in relevai-it part, that the President rnay 

iilock "property in which any foreign country or a national 

, . rnereof has any i.nterest . "  IEEPA, 50 U.S.C. 5 1702 (a) ( 1 )  (B) . 
... 
i i ~ F  contends that: rhis "interest" must coi-isti~tute a "1.egaily 

enforceable interest. " Accordingly, tiLT reasons thar OFAC 

exceeded i~ts statutory authority because it cannot establish 

tliar Hamas had arly such iiiterest in HLT's propert:!. The 

Governr!ent arg~!e.s that the IEEPA does nct impose any such 

requirement of a legally enforceable iriterest on tiie President's 

au'ihority. It reasons that OFAC need only deterrriine that Hamas 

has "any interest" In FILF's property, which it reasonably did in 

& chis case. It is clear that bo7.h the text of the statute and 

the cases interpreting it support the Government's position. 

First, the plain text of the IEEPA authorizes the blocking 

of property in which the designated foreign national or country 

has ''u interest.." IEEPA, 50 U.S.C. 5 1.702 (a') (1) (P) (emphasis 

addec?) . The language imposes no constraints or! that term. 

Moreover, Congress explicitly authorized the Executive to ciefi.ne 

the statutory terms of the IEIEPTi. See id. C; 1.704." OFAC 

carried out that mandiite arid defined "interest" to mean "an 

"The President niay i.ss~?e such regul~ati~oris, :~cciuding 
regulations prescribing definitions, as may be necessary for 
the exercise of the authorities granted by this chapter." 50 
U.S.C. 1.704. 



i ~ r i t e r e s t  o f  n v  n a t u r e  ~ s j h a t s o e v e r ,  d i r e c t  o r  i r i d i r e c t . "  3 1  

C .  E . R .  500.311-.:31.2 (ernpt!asis  a d d e d ) .  i t  i s  c l e a r ,  t h e n ,  t h a t  

r h e  p l a i n  t e x t  o f  t h e  s t a r u t e ,  a s  w e l l  a s  i t s  i i i i p l f i n e i ~ t i n g  

r e g u l a t i o n s ,  b r o a d l y  d e f i n e  t h e  t e r r i ~  " i n t e r e s t , "  a n d  d o  n o t  

i m p o s e  t h e  ? i m i t a t i o n  a d v a n c e d  b y  P i a i r ~ t i f f .  

S e c o n d ,  c o u r t s  h a v e  r e p e a t e d l y  i.lpheld OFAC' s a u t h o r i t y  t o  

i n t e r p r e t  broad1.y  t h e  t e r m  " a n y  i n t . e r e , s t "  i n  t h e  i d e n t i , c a l  

D r o v i s i o n s  o f  t h e  IEEPP., and  i t s  p r e d e c e s s o r  s t a t u t e ,  t h e  TWEA. 

S e e  Renan v. Wald,  468 U . S .  2 2 2 ,  224 ,  225-26 ,  233-34 ( 1 9 8 4 j  

g  t h a t  ( r e p e a t e d l y  s t a L  ' -  t h e  p h r a s e  " a n y  i n t e r e s t "  rnirist b e  

c o n s t r u e d  i n  h e  b r o a d e s t  p o s s i b l e  s e n s e ) ;  C o n s a r c  C o r p .  -i. 

J r a n i .  M i n i s t r y ,  27 F . 3 d  655, 70L-02 !D.C. C i r .  1 9 9 4 )  ( " C o n s a r c  - 

- ,, ~. L , ( f i n d i n g  t h a t  OFAC may c h o o s e  a n d  a p p l y  i.ts owr! d e f i n i t i o n  

o f  p r o p e r t y  i n t e r e s t s ,  s u b j e c t  t o  d e f e r e n t i a l  j u d i c i a l  r e v i e w ,  

a n d  t h a t  OFACts a p p l i c a t i o n  o f  i t s  own r e g ~ ? ~ a t i o n s ,  " r e c e i v e s  a n  

ever1 g r e a t e r  d e g r e e  o f  d e f e r e n c e  t h a n  t h e  Chevron  s t a n d a r d ,  and  

m u s t  p r e v a i l  u n l e s s  p l a i n l y  i n c o n s i s t e n t  wi.th t h a t  r e g u ! . a t i o n " ) ;  

C o n s a r c  v. O m ,  7 i  F .3d  9 0 9  ( D . C .  C i r .  :L995) ( " C o n s a r c  11") 

( r e f e r r i n g  t o  t h e  e x p a n s i v e  s t . a t i . i t o r y  y r a n t  of power ur ider  t h e  

I E E P R ,  a n d  f i n d i n g  i tha t  a  c h a l l e n q e  t o  OFAC's i n t e r p r e t a t i o n  o f  

i t s  own r e g u l a t i o n  rriust e i t h e r  d e m o n s t r a t e  t h a t  t h e  s t a t u t e  

c 1 e a r i . y  f o r b i d s  ithe a g e n c y ' s  i r i t e r p r e t a t l o n  o:: r t i a t  t h e  

i n t e r p r e t a t i o n  i s  u n r e a s o n a b i e ) .  



,- , r!-:l.rd, in those cases where courts have found thaJi a foreign 

nation or national had an interest in property under the I E E P A ,  

they have not based that ruiing on any statutory requirement 

that che interest be "legally enforceable." See, e. (:I., Consarc 

TI, ?I F.3d at 909; Consarc I, 2'7 F.3d at 695; L"i:iI.ena Shin 

Ma:?aaeI*ient Co. v. Newcomb, 995 F.2d 620 ( 5 '  Cir. 1993) . I -  

:in sum, in liiijht of the plain text of the IEDPA and OF.AC's 

regulations broadly defining the term "inrerest," the deference 

that must be afforded to OFAC's interpretation of its own 

regulations, and the relevant case law, the Court concludes that 

the I E E P E  does not limit the President's bloc:king authority ta 

the existence of a legally enforceable interest. 

4. The Ifurnanitarian Aid Exception Auaorizes 
Donations of ""Articles," But Not of Money 

The humanitaria!? aid exception under the I E E P A  provides, in 

relevant part, chat " [t]ile authority granced to the Presi.derrt by 

[the I E E P A ]  cloes not inc:lude the autnority to regulate or 

prohibr-t, di.recr;y or indirect:, . . . donatj~ons, by persons 

" HiF relies heavily on Centrifuqal Castina Mach. Cn. o. 
Ameri.can Bank & Trust Co., 966 F.2d 1348 (10"' Cir. 19421, 
which is the only I E E P A  case requiring a "3.egally enforc:eable 
inrerest." To the extent that the Ceritrifuaal Casting court 
imposed such a requiremenr under the IEEPA, it did so against 
the weight of judicial authority to the contrary. Not only is 
this Court not persuaded by its reasoning, but it is not bound 
by a decision from the Tenth Circuit, especially in iight of 
ConsarcI and Consarc I 1  from this Circuit. 



subject to tkle j"u~i.,sdiction of the United Sratrs, of articles, 

such as food, c:iothing, and medi.cine, intended to be used to 

reli~eve human suffering." IEEPA, 50 U.S.C. S 1'702 (b) (2') . HLF 

contends that OFAC" blocking order violates tlhis exception 

beca~use HLE is prohib-~ted from rnaki.r!g any hurnanitarian aid 

.-t 4 L?LI .Loris. The Government advances two arguments in 

response. 

First, the Government contends that the hunanitari.an aid 

exception does not apply to blocked entities such as HLF. It 

reasons that this conclusion is compelled by the thrusr of the 

statuize, which prohibits a blocked entity such as HLF from using 

its funds for any purpose (includirrg pro~ision of humanitarian 

aid) without a license from OFAC. 

In fact, the plain text of the statute compels the contrary 

corlc!.usion. 'The statute explicitly stakes that the President's 

authority to I the blocking order does not iriclude the 

authority to prohibit humanitarian 3id.l Accordingly, it i.s 

clear that the humanitarian aid exception applies to blocked 

entities such as HLF, arid that the blocking itself cannot 

I 3  The main case the Government relies on, American 
Airwavs Charters, Inc. v. Reaan, 746 F.2d 865, 866 (D.C. Cir. 
1984), merely states the general rule that a designated entity 
must obtain an OFAC license prior to engaging in any 
transaction involving its assets. American Airwavs does not 
address the applicahiiity of the humanitarian aid exception to 
blocked entities, and is therefore inapplicable to this case. 



p r 6 1-1 i b i t 1.1 i F' frorn providing :'iumanita;Lan aid to non-blocked 

, ,  , e!:T IClIS. 

Second, the Goverrlment contends that, even if the 

iiurnalij~:.rian aid exception app1i.e~ to blocked entities, the 

exception does not cover transfers of money. Bo'ih the text of 

the statut- and case law do support this conclusion. 

The . . statute expi.icitiy refers to donations "of articles, 

such as food, ciothing, and medicine," without any reference to 

moi~etary dorratior!s. 50 O.S.C. 1702 (b) (2j. Moreover, the 

. , 
legislative nlstory of the humanirarian aid exception makes it 

ciear that Corrgress speci.fi.caL1.y chose to exclude monetary 

- contribr.itions from the exception. Veterans reace Convov Lnc. -1. 

Schultz, 7 2 2  F.Supp. 1425, 1431 (S.D. Tex. 1988) (deteririining 

after r:eview of legislative history that statute "aiithorized 

donations of articles, but. not monetary funds, thereby 

, ~i;c.reasi.ng the Likel.ihood that tne doriation woiild be used :for 

the intended purpose. ' " j  (quoting testimony f rain Senate 

hearing) . 

Accordingly, the Court concludes that OE'AC exceeded its 

statutory ailti-~ority to the extent that it has prohibited HLF 

from prorrl.ciing hurnanitari.a!-i donatioris "of articles, such as 



food, clo~tii.ng, and medicine. ": 0°C did not, however, exceed 

its statutory auiboriry by prohibiting HLF from making monetary 

con~ributions for humanitarian purposes 

5. Designation of BLP as a Terrorist and Seizure of 
Its Assets Do Not Constitute arbitrary and 
Capricious Agency Action 

m ihe seiien volume, 3130 page acimini.scrative record 111 this 

case pro?~ides substant-~al siipport. for OFAC's determinat?.on that 

HL!F acts for or on behalf of Hamas. - qpecificaliy, as the 

fci.iowing analysis deacnstrates, the administrative record 

ccintcains ample evidence that (1) HL:F has had financial 

.,mas since its creation i.n 1989; (2) iiLF leaders conrlections to 1.1- 

have beer: actively involved in various meetings with iiamas 

leaders; ( 3 )  HL,F' funds Harnas-controlled charitable 

orqanizatioris; (4) HLF' provides financial support to the orphans 

and families of Hamas martyrs and prisoners; (5) FiLF's Jer:usalem 

office acted on behalf of Hamas; and ( 6 )  FBI informants 

reliably reported that HLF fnnds Hamas. " 

a. BLE" Aad Early Financial Connections to W m s  

I 1  r. rne Court realizes that, in reality, this may be a 
d+ - &  - 3 ~ ~ n c t i o n  without a difference. If HLF cannot access its 
bank accounts, it. cannot purchase food, clothing, and 
medicine. HLF counsel acknowledged as milch at oral argument 

15 HLF vigorously contests t-he accuracy, interpretation 
and context of this evidence, as well as the sufficiency of 
the record. These challenges are addressed infra. 



l i t  F i k r s t ,  t h e  a d m i n i s t r a t i . v e  r e c o r d  d e m o n s t r a c e s  t h a t  F - . 7 i s  

- ,  . . t i . n a n c l a i  c o r i n e c t i o n s  t o  Iiamas b e g a n  a s  f a r  h a c k  a s  1 9 8 9 .  

S n e c i f i c a j . l y ,  t h e r e  i s  e v i d e n c e  t h a t  HLF r a i s e d  f u n d s  f o r  Mamas, 

- .  t h a t  Hamas p r ; , v i d e d  rir:a!?cia?. s u p p o r t  t o  Hi,", a n d  t h a t  HLF pal-ri 

f o r  Hamas l e a d e r s  t o  t r a v e l  t o  t h e  U n i t e d  S t a t e s  on  f ~ n d - r a i s i n g  

t r i p s .  

. , Wi.th r e s p e c t  t o  HLFrs  f u n d - r a l i j l n g  on fjam,as' b e h a l f ,  t h e  

r e c a r d  c o n t a i n s  a  December 1 9 8 8  and  a  December 1 9 3 9  p u b l i c a t i o r :  

i s s u e d  b y  Hamas. B o t h  p u b l i c a t i o n s  r e q u e s t  t h a t  t a x  d e d u c : t i b l e  - 

d o r ~ a t i o n s  b e  sen!: t o  O L F ,  HLF's  f o r m e r  c o r p o r a t e  name.  SE? A . R .  

1499-1500 ,  1 5 1 1 ,  1 5 2 9 ,  1.531-25. 

W i t h  r e s p e c t  t o  Harnas' f u n d i n g  o f  HLF, t h e  e v i d e n c e  

e s t a b l i s h e s  t h a t ,  i n  ' ~ 9 9 2 ,  Hamas L e a d e r s  a n d  a c t i v i s t s  

c o n t r i . b i i t e d  $ 2 1 0 , 0 0 0  t o  HLF. - i h e  c h e c k s  were f r o m  Mamas 

p o l i t i c a l  l e a d e r  Mousa Abu Marzook , : '  Hamas a c t i v i s t  a n d  Marzook 

a s s o c i a t e  Z s m a i l  E l b a r r a s e ,  a n d  f r o m  M a r z o o k ' s  a s o c i a t e  a n d  

p e r s o n a l  s e c r e t a r y  N a s s e r  .P . ikhat ib .  A .  R .  7 4 ,  684-ES, 1926-  

2 7 ,  7 0 0 .  I n d e e d ,  M i F ' s  !993 ?.ax r e t r r r ! ~  r e f l e c t e d  t h a t  i t  

r e c n i v e d  ,- - $ 2 i 0 , 0 0 0  f rom Marzook .  S e  A.R. 7 0 0 .  

'' The r e c o r d  c o n t a i n s  ev - idence  t h a t  Mar-zookhas  b e e n  t h e  
l e a d e r  o f  t h e  p o l i t i c a l  wing o f  Ha!nas s i n c e  a t  l e a s t  1.991. 
% A . R .  53 -74 ,  639-78. I n  1 9 9 6 ,  a  f e d e r a l  c o u r t  d e t e r m i n e d  
L  hat Marzook s h o u l d  b e  e x t r a d i t e d  t o  I s r a e l  t o  f a c e  m u r d e r  
c h a r g e s  r e s u l t i n g  f r o m  h i s  a l l e g e d  t e r r o r i s t  a c t i v i t y .  SE? 
A . R .  269-91 ,  324-32;  s e e  a l s o  M a r z o o k  v .  C h r i s t o a e ~ ,  924 
.. _r .Supp.  565  (S.D.I\ i .Y.  1 9 9 6 ) .  



F u r t h e r ,  t h e r e  i s  e v i d e n c e  n t h e  r e c o r d  t h a t ,  a t  t h e  same 

t:~i.ie Earnas was f i ;nd:~ng HLF, i.t was a l s o  f u n d i n g  a  n e t w o r k  o f  

, . 
o r g a n j ~ z a c i o i l s  c o n n e c t e d  t o  HL,F. ' i ' he re  i s  e v i d e n c e  t h a r  a r  l e a s t  

o n e  o f  t h e s e  o r g a n i z a t i o n s ,  I s l a m i c  A s s o c i a t j . o n  f o r  P a l e s t - i n e  

( " Z . $ . P W ) ,  hila s c t e d  i n  s i i p p o r t  o f  i iarnas. '  The Government  

c o n t e n d s  t h t  HLF knew o f  Mamas' f u n d i n g  o f  t h e s e  o r g a n i z a t i o n s  

h e c a i l s e  l e a d e r s  w e r e  a s ~ o c ! ~ . a t e d  x i t i - ,  o r  r e i a t - e d  on a  

f a m i l i a l  b a s i s  t o  t h e  l e a d e r s  of  t h e  o t h e r  f u n d e d  o r g a n i z a t i o n s .  

F i n a l l y ,  w i t h  r e s p e c t  t o  HLF's  s u p p o r t  o f  idamas' f u n d -  

r a i s i n g  t r i p s ,  b e t w e e n  S e p t e m b e r  2 0 ,  1 9 9 0  a n d  March 9, 3.994, ELSF 

p a i d  f o r  s e n i o r  Hamas l e a d e r s  Shei lch  J a r n i l  Hamami ar!d D r .  

. , 
Mo'ilamued Sj.yam t o  malte e l e v e n  t r i p s  t o  t h e  U n i t e d  S t a t e s . - '  Each 

o f  t h e  t 3 c j . p ~  was c h a r g e d  t o  O i , F  o r  H I , F V s  c o r p o r a t e  c r e d i t  c a r d .  

Pi?. 73, 635-38. 

b. BLF OEEicials M e t  With E m a s  Lsaders 

S e c o n d ,  t h e  a d m i n i s t r a t i v e  r e c o r d  c o n t a i n s  e v i d e n c e  o f  two 

: n e e t i n g s  b e t w e e n  Eamas a n d  %L.F l e a d e r s - - - a  1.993 P h i i a d e l p h i a ,  

P e n n s y l v a n i a  m e e t i n g  and  a  1994 O x f o r d ,  M i s s i s s i p p i  m e e t i n g .  

??he . t h r e e - d a y  P h i l a d e l p i i i a  c o n f e r e n c e  was o b s e r v e d  arid 

17 -- , ~ ' h e r e  i s  e v i d e n c e  i n  t h e  r e c o r d  t h a t  I A P  d i s t r i b u t e s  
i n f o i c m a r i o n  on b e h a l f  o f  J i anas .  & A R  :L499-1535. 

'"The r e c o r d  c o n t a i n s  e v i d e n c e  t h a t  Hamami i s  a  c o -  
four lde r  o f  Hamas, a n d  t h a t  Siyarn i s  a  Hamas l e a d e r .  m. A.P. 
72, 609-39.  



reci-rciecl b y  rlre FBI.  F i v e  s e n i o r  tiarnas o f f i c i a l s  a n d  t h r e e  

s e n i o r  H i J F  i e a d e r - s  w e r e  i.n a t t e n d a n c e . "  Moreover ,  s e n i o r  NLF 

o f f i c i a l  S h u i i r i  Abu B a k e r  r o t  o n l y  a t t e n d e d  t h e  c o r ~ f e r e n c e ,  b u t  

a l s o  a s s l s t e i i  i.n p l a n n i n g  t h e  m e t i n g  a n d  made a  p r e s e n t a t i o n  t o  

r h e  p a r t i c i p a n t s .  

W i t h  r e s p e c t  t o  t h e  O x f o r d ,  M i s s i s s i p p i  m e e t i n g ,  FBI 

s u r v e i l . L a r c e  d i s c l o s e d  c h a t  P-1-Aqsa E d u c a t i o n a l .  Fund ( w h i c h  was 

rr.in by s e i - i o r  :+amas a c t j . v l s t  A b d e l h a l e e m  A h q a r i  accl HLF---the 

two m a j o r  Muslim c h a r i i : i e s  o p e r a t i n g  i n  t h e  U n i t e d  S t a t e s - - - h a d  

b e e n  i n  c o n f l i c t  o v e r  w h i c h  o r g a n i z a t i o n  would  r a i s e  f u n d s  i n  

rrhe U n i t e d  S t a t e s .  s e  A . R .  1478, 1482-86 .  On March 1 4 ,  1 9 9 4 ,  

E a k e r  s p o k e  x i t h  Hamami, who was i n  O x f o r d ,  M i s s i s s i p p i  a s  p a r t  

o f  aii  >.].-.&qsa furld-rai!;j .ng t c j u r .  A t  t h a t  t i m e ,  Hainami r e a d  a  

1 . e t t e r  froin i '4arzook t o  A s h q a r  d j . r e c t i n y  Asi-lqar t o  s t o p  h i s  funci- 

. . 
r a i s i n g  a c t l v z c i e s  i n  t h e  U.S. u n t . i i  Marzook a r r i v e d  i n  t h e  

c o u n t r y .  S e e  id. B a k e r  r e p l i e d  t h a t  h e  had  no  o b j e c t i o n  t o  

i4arzook c f s o l v i r ~ y  HLF's c o n f l i c t  w i t h  Al-3-qsa.  S e e  id. 

C. BLF Funds Ranzas-Ccntrclled Entities 

i d ,  t h e  a d m i n i s t r a t i v e  r e c o r d  e s t a b l i s h e s  r h a t ,  s i n c e  

'"he f o l l o w i n g  Hamas i e a d e r s  a n d  a c t i v i s t s  w e r e  a t  t h e  
n t e e t i i l y :  Abdelhaleern  A s h q a r ,  Akram K h a r r o u b i ,  Mohamiaad A l -  
t l a n o o t i ,  l s m a i l  E l b a r a s s e ,  a n d  MuLn Kame1 Mohammed S h a b i b .  
The HLF i e a d e r s  i n  a t t e n d a n c e  were  tlLF c o - f o u n d e r s  S h i l k r i  Abu 
B a k e r  a n d  G h a s s a n  E L a s h j ~ ,  a n d  HZF e m p l o y e e  Ha i tham Maghawri .  
% A . R .  6 8 ,  251-65,  1400-11. 



organizations thar the Government ideni:lfj.es as controlled or 

o~>eraieci by iiirrias. Specifj~cally, iii,F grant lists reveal 

million dollars to ei.ghc Hamas-controlled "zakat" (or charity) 

1 ' _ . -  L1sLs also es~ablish t!~at, betwsen 9 9 2  a!ld 2001, H gave 

approxiir,ately five million dollars i:o seven other Hamas- 

. . 
contiro.?.led charitable organization, incl.udi.r!g a hosplral in 

In many instances, the Israeli Government provided the 

"' The record contains evidence that the political, as 
opposed to military, activities of Hamas include a broad 

. . network of char~taole organizations including zakat 
committees, hospitals, ,schools, and institutioi~s. This 
charitable compiinent is an effective way for Harcas to rnairitai~i 
its iniiuence with the public, indoctrinate children and 
recruit suicide bombers. Moreover, there is evidence that 
Hamas' charitable organizatio!~~ "serve[] as a screen for its 
- component., thereby permitting the transfer of funds to 
its terrorist activiti-es. %ex A.R. 1916-i7. Rccordingiy, "it 
is not always possible to distinguish bet:ween the 'innocent' 
activity of the charity associations and the funding of 
covert, subversive and terrorist activity. " See A.K. 1916-17, 
1502. To that end, both President Push and President Clinton 
have designated all of Hamas as a terrorist organization, and 
determined that even charitable contribut:ions to Hamas impair 
the "ability to deal with the national emergency." E.O. 13224 
S 4; E.O. 12947 S .3. 



inforn:-,& c r  - that the charit.ab'le organi-.-t' A, ,101-1s Hi_' funds are 

controlled by iiamas. HLF contests OE'AC's re12- lance oil thj.s 

. . 
information from the Israeil governrnenr 

Flowever, agency designations can be based on a broad range 

of evidence includjng news  report.^, intell-igence data, and 

. - hearsay declarati.ons. See National Coun(::.il of Rezistance of 

:Ir-ar: v .  Deoartment of State, 251 F . 3 d  192, :Y6 (D.C. Cir. 200i). 

Moreover, the D.C. Circuir has very recently upheld an agency 

decision based primarily on foreign governments' j.ntelliyence 

reports. In 32 Countv Sovereiantv Cnmrn. v. Dea't of S ~ a t e ,  the 

Court of Appeals found that the acimi.rlj~strati.s-eve recor-d supported 

the Secretary of State'. - determination that petitioners were 

"foreign terrorist organizations" under the Anti-Terrorism and 

Effective Death Penalty Act ("P.E;DPAn), even though the Secretary 

relied pri.marily oil intelligence reports provided by the British 

and Irish governments. 2 0 0 2  T"li; 1100020 ( D . C .  Cir. June 14, 

2002). Accordingly, it was reasonable for OFAC to rely or! the 

intei_i,ige!:ce information provi.ded by the 1srael.i government 

d. EIEF Provides Financial Support to Orphans 
and Failies of H a m s  %rtyrs and Prisoners 

n courirh, tlie administrative record contaj~ns evidence that FiiF 

has provided financial support ro the orphans and families of 



m a r t y r e d  : o r  i ~ n p r i s o r i e d  Hamas a c t i ~ ~ i s r s .   he r n ; i j o r i t y  o f  4-k.:-. 8 L- 

ev.icience cons : i . s t s  of  d o c u m e n t s  r e c o v e r e d  f r o m  I i l ,Frs  o f f i c e s  and  

. . r e p 0 r t . s  c o m p i l e d  b y  t h e  I s r a e i r  g o v e r n m e n t  c o n c e r n i n g  t h e  

r e c o v e r e d  d o c u m e n t s .  S p e c i . f i c a l l y ,  t h e  adnr i .n j . s t ra t j~ ; re  r e c o r d  

c o r l t a i n s  t h e  followi.!ig HLF d o c u m e n t s :  a  b i n d e r  e n t i t l e d  " O r p h a n s  

S p o n s o r s h i . p  P r o g r a m ,  Gaza  j.n J u l y  1 9 9 9 ; "  1992  s p o n s o r s h i p  f o r m s  

f o r  n e e d y  f a m i l i e s ;  a n d  two  l e t t e r s  w r i t t e n  by  HLF e m p l o y e e s .  

The r e c o r d  a l s o  c o n t a i n s  two r e p o r r s  p r e p a r e d  b y  ~ ~ ~ ~ ~ l i .  

g o v e r n m e n t ,  d a t e d  S e p t e m b e r  20 ,  1995  a n d  J u n e  5 ,  1 9 9 5 . ' :  

The 1999  O r p h a n s  S p o n s o r s h i p  P r o g r a m  b i n d e r  l i s t s  t h e  c a u s e  

o f  d e a t h  o f  e a c h  o f  t h e  o r p h a n ' s  f h t h e r s ,  s p e c i f i c a l l y  

d i s t i n g u i s h i n g  b e t w e e n  " k i l l i i ? g ,  " " m a r t y r ,  " " s i c k n e s s ,  " a n d  

o t h e r  c a u s e s  o f  d e a t h .  S f f  A . R .  1 5 0 1 ,  1801-1911 .  A p p r o x i m a t e l y  

s e v e n t y - s e v e r  o f  c h e  f o u r  h u n d r e d  a n d  f o r t y  f o u r  o r p h a n s  i n  ~ h e  

h i n d e r  a r e  r e p r e s e n t e d  t o  h e  chj.1.drt.n o f  " !narc>jrs  . "  a A.R. 

With  r e s p e c t  t o  IILErs 1992  s p o n s o r s h i p  f o r m s  f o r  rleedy 

farni .Lies ,  a  s p a c e  on t h e  form f o r  s o c i . a l  w o r k e r  cori!ments 

j . r ~ c i i c a r e s  - cha t ,  i n  n e a r l y  e v e r y  c a s e ,  t h e  a p p : ! i c a n t P s  p a r e n t  o r  

? i A s  a d d r e s s e d  b e l o w ,  HLF v i g o r o u s l y  c o n t e s t s  0 F p . c ' ~  
. i n t e r p r e t a t i o n  o f  t h e  t e r m  " m a r t y r . "  

" HLF v i g o r o u s l y  o b j e c t s  t o  OFAC's r e l i a n c e  on t h e  
I s r a e l i  g o v e r n m e n t ' s  r e p o r t s .  However,  a s  a d d r e s s e d  i n  s u n r a  
P a r t  I I I . B . 5 . c . ,  i t  was r e a s o n a b l e  f o r  OFAC t o  r e l y  on  s u c h  
i n f o r m a t i o n .  



g u a r d i a n  was e i t h e r  j a i l e d  by r h e  I s r a e l i  g o v e r n m e n t  f o r  

s e c ~ i r i t y  r e a s o n s  o r  m a r t y r e d .  Be A .  . -36-1790.  

'The two i . e t t e r s  f r o m  HI,F e m p l o y e e s  r e q u e s t  t h e  n o m i i i a t i o n  

of c l - i i d r e n  a n d  f a m j ~ i i e s  o f  m a r t y r s .  S p e c i f i c a l l y ,  t h e  A u g u s t  

- 
3 ,  1.992 l e t t e r  f r o m  nLr  e m p l o y e e  Hailthan! r'laghawr?. s t a t e s  

. . 
" p l e a s e  n o m i n a t e  a  few names o f  t h e  M a r t y r ' s  c i i ~ l d l - e n  w i t h  a  

, . 
,sr:n:mary on e a c h  c h l . i d s  [ s i . c ]  s i t i l a t l . o n ,  a n d  ho;j c o o p e r a t i v e  t h e y  

a l e . "  A . R .  0 1 ,  1 7 9 1 .  The s e c o n d  l e t t e r ,  w h i c h  i s  n o t  d a t e c i ,  

f r o m  HLF e m p l o y e e  i b r a h i m  K h a l i l .  s t a t e s :  "We a s k e d  you f o r  4 0  

a p p l i c a t i o n s  f o r m s  f o r  n e e d y  f a r n i l - ~ e s  f rom s e v e r a l  r e g i o n s  t o  h e  

s e n t  ASP.P, f a m i l i e s  of t h e  m a r t y r s ,  i f  p o s s i b 1 . e  would  b e  g o o d . "  

A . R .  1 5 0 1 ,  1793-94 .  

e  September 2 0 ,  1 9 9 5  r e p o r t  p r e p a r e d  by t h e  I s r a e l i  

g o v e r n m e n t  i s  b a s e d  o n  t h a t  g o v e r n m e n t ' s  a n a l y s i s  of  d o c u m e n t s  

i t  r e c o v e r e d  f r o m  HLF' s J e r u s a l e m  o f f  i c e .  The r e c o v e r e d  

 document.^ show f u n d s  t r a n s f e r r e d  f rom HLF t o  t h e  I s l a m i c  R e l i e f  

&.genoy-.' f o r  d i s t r iba1 : i i s r ;  and  i11c1.11des t h e  i i s t  o f  p e o p l e  

s u p p o r t e d  by t h o s e  f u n d s .  'Tl-!e r e p o r t  i r l d i c a t e s  t h a t  p e o p l e  who 

r e c e i v e d  w e r e  n o i  d e r n o n s r r a b i y  c o n r i e c t e d  t o  Ilamas ac t i i r : i s ;=  

Lower p a y m e n t s  when c o m p a r e d  t o  t h o s e  w i t h  known Hanas  

23 -  he I s l a m i c  R e l i e f  Agency was c l o s e d  b y  t h e  Z s r a e l i  

g o v e r n m e n t  i n  1 9 9 6  f o r  p r o v i d i n g  s u p p o r t  t o  t h e  f a m i l i e s  o f  
Hamas a c t i v i s t s  i n v o l v e d  i n  t e r r o r i s t  a t t a c k s  i n  I s r a e l .  
B.K. 101-02,  1 1 2 7 - 4 0 .  



c o n r l e c t i o r l s .  Z e z  A . R .  7 8 - 7 9 ,  128.-11196. F i n a l l y ,  t h e  I s r a e l i  

go;7ernmer! t rs  .JuRe 5,  1995 r e p o r t  j.i-idicate.5 ti-;at " s o m e  h i indred  

, , o r p h a n s  r e c e r v l n g  s u p p o r t  h a v e  b e e n  c h e c k e d "  a n d  t h e  " f a m i l i e s  

o f  s e v e r a l  o r p h a n s  a r e  d i r e c t l y  c o n n e c t e d  w i t h  Harnas." A.R. 

7 3 9 .  

P i a i n t : i f f  v i g o r o u s l y  c o n t e s t s  0FAC:'s i n ~ e r p r e t a t i o n  o f  t h e  

t e r m  " m a r t y r "  ("sf iaheecl"  i.n Aral- j lc)  i n  its Lunc! s o l i c i t a t i o n s .  

To t h a t  e n d ,  B a k e r ,  Hi;Frs C h i e f  E x e c u r i v e  O f f i c e r ,  s u b m i t t e d  a  

d e c l a r a i - i o r !  t c :  OFAC con tend i -n i ;  t h a t  HI2Frs  u s e  o f  t h a t  te rn :  was 

not: l.nt:erlcled t o  r e f e r  t o  t e r r o r i s t s  o r  s : i i c i d e  b o m b e r s .  R a t h e r ,  

% a ] < e r  c o n t e n d s  t h a t  "F- . i i a ~ ~ : j r "  ,.". r e f e r s  to " [ . a ] n y o n e  who d i e d  arl 

Y r i n o c e n t '  d e a t h  u n d e r  a  v a r i e t y  o f  c i r c u m s t a n c e s .  . . . i - i  i.s 

h a r d  t o  i m a g i n e  a p e r s o n  who h a s  d i e d  i.n P a l e s t i n e  o t h e r  t h a n  b y  

n a t u r a l  c a u s e s ,  t h a t  1: m u l d  no!: i : c r ! s i d e r  t o  b e  ' s h a n e e d . ' "  

B a k e r  D e c l .  X 2 2 ,  PI. E x .  i .-' 

I n  l i g h t  o f  a l l  o f  t h e  e v i d e n c e  b e f o r e  OFRC r e g a r d i n g  t h e  

r e l a t i o n s h i p  becween i-1l.F a n d  Harnas, i c  was r e a s 0 n a b i . e  f o r  t h e  

a g e n c y  t o  d e t e r m i n e  t h a t  B a k e r ' s  e x p l a n a t i o n  was n o t  c r e d i b l e .  

'! . a l t h o u g h  . HLF a l s o  s u b m i t t e d  a  d e c l a r a t i o n  b y  a n  
i n v e s t i g a t o r  who i n v e s t i g a t e d  t i l e  c a u s e s  o f  d e a t h  o f  t h e  
f a t h e r s  l i s t e d  a s  "m- 1 r . - \  -- ."  l n  t h e  1 9 9 9  Orpharls  S p o n s o r s h i p  
Program b i n d e r ,  t h a t  d e c : l a r a t i o n  was n o t  b e f o r e  t h e  a g e n c y  
when i t  made i t s  d e t e r m i n a t i o n ,  i s  n o t  p a r t  of  t h e  
a d m i n i s t r a t i v e  r e c o r d ,  and t h e r e f o r e  c a n n o t  b e  c o n s i d e r e d  b y  
t h e  C o u r t .  



O F A C ?  r e j e c t i o n  o.f HLF's  d e f j . n ? . t i o n  o f  "mz-r tyr"  - 1s ' f i l r t h e r  

* I  - . , a p p o r t e d  b y  t h e  f a c t  t i i a t  t h e  i999 Orpharls  Cporisorsi- l ip P rogram 

b i n t i e r  d o e s  n o t  d j i l f e r e n t i a t e  betweel-! " i i n o c e n t . "  and  " n a t u r a l  

d e a t h , "  a s  o n e  i .~ould  e x p e c t  g:?ven H L F t s  d e f i n i t i o n  o f  " m a r t y r . "  

I n s t e a d ,  t h e  b i n d e r  d i f f e r e n t i a t e s  b e t w e e n  a  v a r i e t y  o f  c a u s e s  

o f  d e a t h ,  i n c l u d i n g  " m a r t y r ,  " " n a r u r a l  d e a t h ,  " " i l i . r : e s s ,  " 

"accL,rJerlt, " '",i 3 % - .  11 -- i n y ,  " anti " e l e c t r i c  skiock. C' 

e. REF" Jesusalern Office Supported R a a s  

F i f t h ,  t h e r e  i.s e v i d e r i c e  i n  t h e  r e c o r d  t h a t  HLF's ; i e r u s a i e m  

o f f i c e  s i i p p o r t e d  tiamas. T h e  I s r z e l i  go- jernnrent  c:losecl t h e  

o f f i c e  i n  Mey 1 9 9 5 ,  b e c a u s e  i t  was " u s e d  f o r  o v e r s e e ? . n g  t i i e  

char!r!eling o f  f u n d s  t o  f a m i l i e s  s f  a s  activists who h a d  

c o m m i t t e d  t e r r o r i s t  a t t a c k s  ancl f o r  f a n t i l i e s  o f  Haiiias 

p r i s o n e r s . "  A . R .  1305, 1 3 3 7 .  The c l o s i n g  was l a t e r  u p h e l d  by 

t h e  I s r a e l i  Supreme C o i ~ r r .  A . R .  1.360-96. 

M o r e o v e r ,  i n  15197, t h e  I s r a e l i  g o v e r n n ! e n " i r r e s t e d  Mohammad 

Ar-iat:~, i:t?e forrr ier  h e a d  o f  HLF's J e r u s a l e m  o f f i c e ,  b e c a u s e  o f  h i s  

Hamas a c t i . v i t i e s .  % A . R .  8 2 ,  1263. 'The a i i m i n i s t r a t i . a e  r e c o r d  

. , c o n t a j l n s  a n  I s r a e l 1  i i l t eL1 i .ge r i ce  r e p o r t  s i immariz i .ng  F i n a t i . ' ~  

p o l i c e  i n t e r r o g a t i o n s  s u b s e q u e n t  to h i s  a r r e s t .  The r e p o r t  

HLzF a l s o  c o n t e s t s  OFAC's d e t e r m i n a t i o n  on t h e  g r o u n d  
t h a t ,  a c c o r d i n g  t o  t h e  G o v e r n m e n t ' s  own e v i d e n c e ,  o n i y  a  v e r y  
s m a l l  p o r t i o n  o f  HLF's  d o n a t i o n s  was made t o  f a m i l i e s  o f  
m a r t y r s .  Thi.s a rgument .  i s  a d d r e s s e d  .-. 



- ?. .Il~dicat.;?s that Rnati adrriitted to being a Hamas acti:rist, and 

stated that, although IiijF provided aid to the needy, some of 

;:hat money was channe:.ed to i-lamas. A.R. 1261, 1266-67, 

, ,- . 
t 1 1 8 . ~ '  - .. 

HLF vigorously opposes OFP.C:'s reliance on Anati's 
confession because (1) the statements were likely given after 
he had been tortured by the Israeli police; and (2) the 
Israeli summary of his statements is incomplete, misleading, 
and does not. contain the exculpatory statements that are 
.inciuded ir, the translations of his statements. 

First, it was reasonable for OFAC to rely on information 
derived from Israeli police interrogations, despite HLF's 
contention about the prevalence of + ,o-,ure r+ by the israeli 
police. In determining whether to consider factual  statement.^ 
made to a foreign police officer, courts consider the totality 
of circumstances to determine whether the statements are 
re1:~ab.e. iinited States v. Welch, 455 F. 2d 211, 213 (2d 
Cir. 1972) (courts must consider totality of the circumstances 
to determine whether a statement was voluntary); In re. 
Extradition of -, 706 F.Supp. 1032, 1052 (E.D.N.Y. 1989) 
(in extradition proceeding, accomplices' statements supported 
probable cause finding, despire allegations that sratements 
were the product of torture, because there was no evidence the 
statements fiere coerced or unreliable, the J ~ a ~ e m e n t s  had 
factual detail, were not recanted, and were corroborated). In 
this case, P-nati's statenrents are c:orrabor:atec by other 
evidence in the record. 

Second, as addressed in supra Part III.A., the 
translations of Anati's statements were not before OFAC when 
it made its determination, and are therefore not part of the 
administrative record. Moreover, as addressed in supra Part 
ili.B.5.c., it was reasonable for OFAC to rely on the lsraeii 
intelligence report. 

Third, even if the translations of P.natils statements 
were part of the administrative record, they would not 
advance Plaintiff's argument. HLF not only failed to provide 
any evidence that Anati was tortured, but Anati's lawyer, an 
eminent civil rights attorney, did not elicit testimony from 
him at his plea hearing that he was tortured. Indeed, Anati 
testified during that hearing that his confessions to the 

,, police were "generally true. l .  Ex. K-I at I. 



f. Unidentified FEII lnfo~lnants Reported That 
ELF finds B m s  

5: , . . L x l r i ~  a11d finally, the adntinlstrative record contai.ns 

reports frorr! eight unidentified FBI informa~its. :Ine informants' 

?;tatemen's yeneraliy recount instances !in which HLF leaders 

. ~ 

stated ?ha? HLF funds and supports iHarnas. 

g. The Adnrinistrstive Record As A Whole 
Supports OFAC ' s Action 

P.s noted above, Che scope of judicial. review under the APA 

"arbitrary and capricious" standard is deferential, anci tiie 

Accordingiy, it was reasonable for OFAC to rely on the police 
interrogations to inforrn its adminis~rative decision. 

I7 Hl," cor!tests GFAC's reliance on these statemer~ts 
because the Government. did not provide any basis to believe 
they are re!.iable, did not describe the basis for " i!le 
informants' knowledge, and did not include any versions of 
t:neir statements in the unclassified administrative record. 

However, courts have recognized the usefulness of 
information from confidential sources when presented in 
combinati.on with corroborating evidence. Uni.ted Statec?& 
r r ,  657 F.2d 1~278, !.29'7 (D.C. Cir. i Y 8 1 )  (fj.nding t.hat 
magistrate judge properly concluded that informants' 
creaibi1i.t~ was sufficient1.y esiablis!?ed because informants' 
statements were corroborated and they had provided reliable 
information in the past-). Here, there are eight corroborating 
and independent sources, in addition to the corroborating 
evidence detailed above. Further, t1-!e FBI indicated that the 
sources had been reliable in the past !admitting that one 
source had been both reliable and unreiiable), and provision 
of such information supports OFACfs consideration of their 
statements. See id. at 1297. 



Co:rrt mi:lst affirm the agency's decision as long as it is 

supported by a rational basis. 

In ti1i.s case, ci-le evidence in the administrative record 

provides ample support for OS'AC's conclusion that EL17 acts for 

or on beha1.f of Hamas. Specificali>/, there ? s  evidence that HLF 

had .financial connections to Hamas; that HLF and Hamas leaders 

not only had si.~bst,ar~Cial in-iolveir!erir xith one another, but a1 - Q  

chat an iaL officer agreed to take direction from a senior iiamas 

activist; and that HLF has provided financ?ai support to Hamas- 

control.led orgar~irations and to Hamas marryrs arid prisoners. 

When the Court reviews all of the evidence in the 

administrative record as a whoie, as it must, ic i.s ciear that 

OE'liC's decisi.on meets the "mir;i.ma:i stanciards of rationality," 

and therefore must be upheld. 3n;all Refiner Lead Phase-Down 

Task Force, 705 F.2d at 521. P1-'n"' ~.~..ff's argurrients challenging 

the reascjnableness o:£ OFAC's determ~naiion do not alter the 

Court's analysis for the fallowing reasons. 

-. . kirst, the hear:t of i i i ,FLs argument is that much of the 

evidence in the record i!!volves HLF's a!ss-;ciation w i - t k i  Mamas 

prior to its designation as a terrorist organization in 1995. 

SLF reasons that, beciliise the pre-1995 activities were i.egal, 

and because i:he record corltairis substantial.l.y less post-1995 

evidence, the ad~ii.r;istrati.~re record does not support ODAC's 



d e t e r m i n a t i o n  t h a t  HLF a.zts z i o r  o r  on  b e h a l f  o f  Hamas 

.- i v e n  i f  HLF w e r e  c o r r e c t  t h a t  t h e  r-2.- id  l u l i t y  . '  o f  e v i d e n c e  .. i n  

L .  ;he r e c o r d  d i r e c t l y  c o n n e c t i n g  HLF t o  Hamas i n v o l v e s  p r e - 1 9 9 5  

a c t i v i t i e s - - - a n d  r h e  C o u r t  i s  n o t  m a k i n g  t. i iat f i n d j - n c j - - - t h e  

oi.tcome wouiri c o t  c h a n g e .  FILF d o e s  n o t  c o n t e r l d  t h a t  tn ' e  p r e -  

I 9 9 5  e v i d e n c e  rnay n o t  h e  c : o n s i d e r e d  i.n e v a l u a t i . n g  t h e  

r e a s o n a b l . e r ! e s s  o f  t h e  a g e n c y ' s  a c t i o n .  C e r t a i n l y ,  t h e  age1lc.y 

i t s e l f  may c o n s i d e r  r h e  g e n e s i s  o f  HLF a n d  t h e  t o t a l i t y  o f  i t s  

h i s t o r y .  Upon r e v i e w  o f  t h e  e n t i r e  a d m i n i s t r a t i v e  r e c o r d ,  i t  i s  

c l e a r  t h a t  t h e  a g e n c y ' s  r e l i a n c e  on p r e - 1 9 9 5  e v i d e n c e  d o e s  n o t  

r e n d e r  i t s  f i n a l  d e t e r m i n a t i o n  a r b i t r a r y  and  c a p r i c i o u s .  

F i n a l l y ,  when tile p r e - 1 9 9 5  e v i . d e r ~ c e  i s  contbined w i t h  t h e  

p o s t - 1 9 9 5  e v i d e n c e  t h a t  ELF c o n t i n e d  t o  b e  c o n t r o l l e d  b y  t h e  

s a n e  Lnc i iv iduaLs  who w e r e  d i r e c t l y  a f f i l i a ~ e c ?  w i t h  Hanias p r i o r  

L 
L O  1 9 9 5 ,  t h a t  HLF c o n t i n u e d  t o  f u n d  H a r n a s - c o n t r o l l e d  e n r i t i e s  

a n d  t h e  orpl lar ls  a n d  f a m i 1 i . e ~  o f  Hanras m a r t y r s  arid p r i s o n e r s ,  

L.  I - n a t  IILF's  J e r u s a l e m  o f f i c e  was c iose1 .y  a l i i e d  w i t h  Hamas, and  

t h a t  F B I  i n f o r m a n t s  c o n f i r m e d  c h e  f i i r id ing cc ;nnec t ion  be'cweer! i!i,F 

and  Harnas, i t .  was e m i . n e n t l y  r e a s o n a b l e  f o r  QFAC t o  c o n c l u d e  ithair 

HLF c o n t i n u e d  t o  a c t  on  b e h a i f  o f  tlan!as/ 

28 HLF a l s o  c o n t e s t s  OFAC's d e t e r m i n a t i o n  b e c a u s e  t h e  
Government  knew a b o u t  t!LF" s a1.l e g e d  c o n n e c t - i o n  t o  f!amas s i n c e  
i t  was d e s i g n a t e d  a s  a  t e r r o r i s t  i n  1 9 9 5  and f a i l e d  t o  t a k e  
a n y  a c t i o n  a g a i n s t  HLF f o r  n e a r l y  s i x  y e a r s .  However, t-he 
d u r a t i o n  of t h e  G o v e r n m e n t ' s  knowledge i s  i r r e l e v a n t  t o  t h e  



SeconcJ, HLF' c o n t e n d s  t h a r  mi:c:h o f  ttle p o s t - 1 3 3 5  eVi,derlce 

cloes n o t  s u p p o r t  0FAC:'s d e t e r m i n a t i o n .  S p e c i f i c a l i . y ,  HL,F a r g u e s  

t h a t ,  a c c o r d i n g  t o  t h e  Governmer i t ' s  own e v i d e n c e ,  o n l y  a  v e r y  

s n l i l i  p o r t i o n  o f  HLF's  c ionat i .ons  w a s  made t o  f a m i l i e s  o f  

m a r t y r s .  WL:F a:Lso c o n t e n c l s  t h a t  numerous  o t h e r  o r g a n i z a t i o n s ,  

. . 
including o f f i c l a i  g o v e r n m e n t  e n t i t i e s ,  c o n t r i b u t e  t o  t h e  same 

z a k a t  comrni . t te~:s  t h a t  IILF f u n d s .  'What d i f f e r e n t i a t e s  t h e s e  

o r g a n i . z a t . i o n s  f r o m  H i F  i s  t h a t  t h e y  d o  riot h a v e  t h e  same 

,cor?neci:ions and  a s s o c i a t i o n  w i t h  Hamas t h a t  HLF h a s .  

M o r e o v e r ,  t h e  p u r p o s e  o f  t h e  C o u r t ' s  j.nql.ljlry i s  n o t  t o  

d e t e r m i n e  w h e t h e r  e a c h  a n d  e v e r y  p i e c e  o f  e v i d e n c e  i n  t h e  r e c o r d  

j.nclependent1:y i s u p p o r t s  O E A C '  s d e t e r m i i l a t i o n .  Nor i s  i t  t o  

s e c o n d - g u e s s  t h e  a g e n c y  on c r e d i b i l i t y  i s s u e s  o r  i s s u e s  

i . n v o l v i n g  t h e  E x e c u t i v e  B r a n c h ' s  e x p e r t i s e  i n  t h e  a r e a  o f  

f o r e i g n  a f f a i r s .  S e e  Reuan V .  h'ald, 468 U.S .  222 ,  242 ( 1 9 8 4 ) .  

R a t h e r ,  i t s  . tunc t !~on  i s  t o  c o i l d u c t  a  c a r e f u l  r e v i e w  o f  t h e  

e n t i r e  a d m i n i s t r a t i v e  r e c o r d  a n d  a s s e s s  w h e t h e r  i t  d e m o n s t r a t e s  

a  r e a s o n a b l e  b a s i s  f o r  t h e  a g e n c y ' s  a c t i o n .  I n  t h i s  c a s e ,  t h e  

a d m i n i s t r a t i v e  r e c a r - d  a s  a  wkro1.e s u p p o r t s  C)F 'AC1s  de te rm: ina t i .on .  

C o i l r t . ' ~  d e t e r m i n a t i o r ~  o f  w h e t h e r  t h e  a g e n c y ' s  a c t i o n  was 
r e a s o n a b l e .  E x e c u t i v e  Branch  d e c i s i o n s  t o  d e s i g n a t e  a n  e n t i t y  
a s  a  t e r r o r i s t  a r e  compl-ex a n d  i n v o l v e  s i g n i f i c a n t  p o l i t i c a l  
r a m j ~ f i c a t i o n s .  A c c o r d i n g l y ,  t h e  C o u r t  m u s t  d e f e r  t o  t h e  
E x e c u t i v e ' s  d i s c r e t i o n  on t h e  t i m i n g  o f  t h o s e  f o r e i g n  p o l i c y  
a n d  n a t i o n a l  s e c u r i t y  d e c i s i o n s .  



i n  surriirrary, f o r  a .  t h e  f17rgoirig r e a s o n s ,  t h e  Cc;ilrt 

c o n c l ~ u d e s  t h a r  (5FAC" d e t e r m i n a t i o n  t h a r  HLF a c t s  f o r  o r  on 

b e h a i  f  o f  a s  i s  i -upporced  b y  s u b s t a n r '  ,.I a e v i d e n c e  i n  t h e  

; t j m i n i s t , r a t . i v e  r e c o r d  a n d  was n o t  a r " . i i - r a r -  , , y a n d  c a p r i c i o u s .  i n  

s h o r t ,  D e f e n d a n t s  h a v e  n o r  v i o l a t e d  t h e  APA. 

6. The Constitutional and Claims 

I n  addi.:ar! t o  c h a l l e n g i : ~ g  a g e n c y  a c t i o n  .under t h e  APA,  !iLF 

d s o  c o n t e n d s  t h a t  ifrs d e s i g r ~ a t i o n  a s  a  t e r r o r i s t  a n d  r h e  

-. + ". ^ a...~.=.nrlanc b l o c k i . n g  o r d e r  v i o l a t e  (I) t h e  Due P r o c e s s  C i a u s e  o f  

t h e  F i f t h  Amend~ire~nt; (2) +'  c . r~e  T a k i n g s  C!.a:ise of t h e  F i . f t h  

l e d m e t ;  i : ? )  t h e  F o u r t h  Amendment; ( 4  j F i r s t  Amendment r i g h t s  

1.0 f r e e d o m  o f  s p e e c h  a n d  a s s o c i . a t i o n ;  a n d  (5j t h e  R e l i g i o ~ i s  

free do!:^ i i e s t o r a t i o r i  Act. 'The Gcvern~nenir  h a s  moved t o  d i s m i s s  

. , 
e a c h  o f  t h e s e  c l a i _ m s .  

..- t o r  t h e  r e a s o n s  s t . a t e d  b e l o w ,  t h e  C o u r t  c o n c l u d e s  t h a t  

P l a i n t i f f  h a s  f a i ; e d  t o  s t a t e  a c l a i m  i lnder  t h e  E ' i f th  and F i r s t  

Kmendrnents a n d  u n d e r  t h e  ReI ig : ious  Freedom R e s t o r a t i o n  A c t .  

pi , I n t i f f  - : h a s ,  however ,  s u f f i c i e n t l y  s t a t e d  a c l a i m  f o r  

7 ~ i o i a i . i  on  o f  i t s  F o u r t h  Amendment r i g h t s .  

1. Motion to Disess Standard of Review 

For  a c o m p l a i n t  t o  s u r v i v e  a  R u l e  12(b) ( 6 )  m o t i o i i  t o  

d i s m i s s ,  i t  n e e d  or?.ly p r o : ~ i d e  a  s h o r t  and  p1ai.n s t a t e m e n t  o f  t h e  

c i a i n  anci t h e  g r o u n d s  on which  i t  r e s t s .  F e d . R . C i v . P .  S(a) (21; 



Cnnle? v. G j ~ b s a ,  355 U.S. . a1 ,  47 7 P. motion io dismiss 

under Rule 12 (b) ( 6 )  tests sjhettl~r the p!.aj.ntiff ha.; properly 

.- =tat& a cl.ain, cot whether the plaint:iff will prevail on the 

merits. Fed.R.Ci.v. P .  12 ( b )  (5) ; -e:~c-r v. Rhodes, 416 U.S. 232, 

236 (1974) . 'Tihus, the ciillrt may dismj.ss a coinplaint for failure 

to state a claim only if it is clear chat no relief cou%d be 

granted under any set of facts that could be proved consistent 

with the allegations. Hj.shon v d i n a  & Saalding, 46'7 U.S. 69, 

73 (1984). In deciding such a motion, the court must accept all 

of ;he Complaint's we'll-pied - factual allegaiions as true arid 

draw all reasonable inferences in the nonrnovani's favor. 

Scheuer, 416 U.S. at 236. 

2. Due Process 

Plaintiff argues t h a t  OFAC's designation of HLF as an SDT 

. . , - 
and S E T ,  resuirlny iil tne biockiny c?f  i.ts assets, .;~oLates the 

Ilue Process Clailse of the Fifth Nme~~ilment. First, Hi,F contends 

. , i A C  fai.l.ed to provide pre-desigriat:ion noti.ce and a i-learing &I-'-'t c7- 

i n  viol.ation of i~ts procedural due process rights. Second, HLF 

argues that 0FP.C violated its ~~;bstarVi 4 A .-.. a- due process rights by 

acting arbitrarily arici capriciously. For the reasons discussed 

below, both of these arguments fail. 

a. Procedural Due Process 

'The due process clause generally reyu:i.r:es the Government to 



a f p . - - d  i,L ...-.ii.c.- i l i i i  i- ailci a  n e a n i r l c f f u l  o p p o r t u n i t y  t o  b e  h e a r d  t ie for : -  

d e p r i . a i n g  a  p e r s o n  o f  c : e r t a i n  p r o p e r t y  i n t e r e s t s .  See U n j ~ t e d  

S t a l e s  v. Jarnes D a n i e l  Goocl R e a l  P r o u e r r y ,  110 I7.S.  4 3 ,  62 

1451-1)  . -. ., , . , a i _ n e w s  p v. F:l.t:iri~dfle, 4 2 4  ti.:. 31.9, ., '33 (1975). I n  t h i s  

c a s e ,  i t  i s  u n d i s p u t e d  t h a t  t h e  G o - ~ e r n n e n t  f a i l e d  t o  p r o v i d e  IjLi;' 

a n y  n o t i c e  o r  h e a r i r l g  p r i o r  t o  d e s i g n a t j . r ! g  L t  a s  a  t e r r o r i s t  and  

, , b l o c k i n g  a s s e t s  .-" F o r  t h e  f o i l o w i n g  r e a s o n s ,  t h e  

d u e  p-- L o c e s s .  

i iLF r e l i e s  p r i ~ c i p a l l y  on  N a t j ~ o n a i ~  C o u n c i l  o f  R e s i s t a n c e  of  

Ira!? v .  D e o a r t m e n t  o f  S t a t e ,  5 1  F . 3 d  1 9 %  C .  C i r .  2 0 0 i )  

( " N C R I " ) ,  :ir: wi.li.ch t h e  D . C .  C i r c u i ' c  h e l d  t h a t  n o t 2  ..ce , .  arid a n  

o p p o r t u n i t y  t o  b e  h e a r d  m u s t  b e  a f f o r d e d  p r i o r  t o  d e s i g n a t i n g  zn 

e n t i t y  a s  a  " f o r e i g n  t e r r o r i s t  o r g a n i z a t i o n "  u n d e r  r h e  AEDPA. 

" ' ,owever,  ~ C p i  d o e s  n o t  coilt.ro!. t h i s  c a s e .  Here ,  t h e  ager icy  

a c t i o n  was r a k e n  p u r s u a n t  t h e  IEEPA-based s a n c r i o n s  p r o g r a m .  

A c t i o n  u n d e r  t h a t  p r o g r a m  f l o w s  f rom a  P r e s i d e n t i a i i y  d e c l a r e d  

n a t i o n a l  e m e r g e n c y .  T h u s ,  ' ch i s  c a s e  d i f f e r s  s i g n i f i c a n r l y  f rom 

w h e r e  n e i t h e r  a  d e c l a r a t i o n  o f  w a r -  ( a s  r e q u i ~ r e d  b y  t h e  

T'sjE:?) n o r  a  P r e s i d e n t i a l l ~ y  d e c l a r e d  n a t i o n a l  e m e r g e n c y  ( a s  

?R A s  n o t e d  a b o v e ,  on  May 31, 2 0 0 2 ,  t h e  Government  
r e d e s i g n a t e d  HLF a s  a n  SDT and  SDG'I'. 'The Government  d i d  
p r o v i d e  HL,F n o t i c e  and  a n  o p p o r t u n i t y  t o  b e  h e a r d  p r i o r  t o  t h e  
r e d e s i g n a t i o n ,  a n d  t h a t  p r o c e d u r e  i s  t h e r e f o r e  n o t  t h e  s u b j e c t  
o f  t h e  p r o c e d u r a i  d u e  p r o c e s s  c l a i m .  



r e q u i r e d  b y  t h e  I E E P A )  e x i s t e d  t o  j u s t i f y  t h e  a b s e n c e  o f  noAc%ce 

a n d  a n  o p p o r t u n i t y  t o  b e  b e a r d .  

The Supreme Coi i r t  h a s  o u t i i n e c i  what. c i r c u m s t a n c e s  " p r e s e n t  [ I  

a n  ' e l ; t : r a o r d i n a r y t  ~ j ~ t u - . ~   on i n  w h i c h  postpc;r iernent  cf n o - c i c e  arjd 

t iear j .ng  u n t i l  a f t e r  s e i z u r e  d [ o e s ]  n o t  d e n y  d u e  p r o c e s s . "  

C a L e r o - T o l e d o  7 .  P e a r o n  Y a c h t  I , e a s i n n  C:o,, 416 1). S. 6 6 3 ,  679-00 

( 1 9 7 4 ; .  T o  t h a t  e n d ,  t h e  Governrneric masi:  s a t i s f y  t h e  fo l iowi i - iy  

r e q u i r e ~ n e ~ i : ~ :  (1) t h e  d e p r i v a t i o n  was r1ec:essary t o  sec i : r e  a n  

i m p o r t a n t  g o v e r r l m e r ~ t a L  i n t e r e s t ;  ( 2 )  t h e r e  h a s  b e e n  a  s p e c i a l .  

n e e d  f o r  v e r y  p r o m p t  a c : t i o n ;  ar>d ( 3 )  t h e  p a r t y  i n i t i a t i n g  t h e  

clepri..-."' v d i ~ o n  was a  g o v e r n m e n t  o f f i c i a l  r e s p o n s i b l e  f o r  

d e t e r r r t i n i n g ,  u n d e r  t h e  s t z n d a r d s  o f  a n a r r o w i y  d rawn s t a t u t e ,  

t -ha t  i t  was n e c e s s a r y  a n d  j u s t i f i e d  i n  t h e  p a r t i c u l a r  i n s t a n c e .  

a t  6 7 8 .  

.- , r i r s t ,  t h e  OFAC des i .gna t i .on  a n d  b l o c k i n g  o r d e r  s e r v e d  i:he 

i m p o r t a n t  go-vernrnent i n t e r e s t . ,  s e t  f o r t h  i n  t h e  E x e c u t i v e  O r d e r s  

. issuecl  b y  P r e s i d e n t  Bush a n d  P r e s i d e n t  C l i n t o n ,  o f  comba t i r ig  

t e r r o r i s m  b y  c u t r i n g  o f f  i t s  f u n d i n g .  S e e  Hai~ri v. Aqee,  453  

i 1 . C .  2 8 0 ,  30'7 (1981) . A t  t h e  t-irne of HLF's d e s i . g n a r i o n ,  l e s s  

t h a n  t h r e e  m o n t h s  h a d  p a s s e d  s i n c e  t h e  S e p t e m b e r  11, 2001  

t e r r o r i s t  a t t a c k s  or! U n i t e d  S t a t e s  s o i l . ;  P r e s i d e n t  Bush had  

r e c e n t l y  d e c l a r e d  a  n a t i o n a l .  emercjerlcy i n  E x e c u t i v e  O r d e r  232211 

t o  d e a l  wi.th t h e  t h r e a t  o f  f i i t i i r e  a t t a c k s  a n d  t h e  n e e d  t o  



- ,  c u r r a i ]  t h e  flow o f  t e r r o r . s t  rl .nanc:i:-ig; P r e s i d e r i t  C i i n t o r !  h a d  

i ss i lec i  E:%ectit.!;ve G r ~ d e r  I 2 9 4 7  i!;ridiny t h a t  t h e  a c t s  o f  vio!.ence 

c o m n ~ i i t e d  by t e r r o r i s t s  d i s r u p t i n g  t h e  M i d d l e  E a s t  p e a c e  p r o c e s s  

c o r l s t i t u r e d  a n  e x t r a o r d j ~ n a r y  t n r e a t  t o  t h e  ilr!ited S t a t e s ;  a r ~ d  

t h e  v i o l e n c e  i n  t h e  M i d d l e  E a s t  was e s c a l a t i n g .  

S e c o n d ,  p r o m p t  a c t i o n  b y  t h e  Go-~ernmerr t  was n e c e s s a r y  t o  

p r o t e c t  a g a i n s t  t h e  t r a n s f e r  o f  a s s e t s  s u b j e c t  t o  t h e  b l o c k i n g  

o r d e r .  Money i s  f u n g i b l e ,  and  a n y  d e l a y  o r  p r e - b l o c k i n g  n o r i c e  

would  a f f o r d  a d e s i g n a t e d  e n t i t y  t h e  o p p o r t u n i t y  t o  t r a n s f e r ,  

s p e n d ,  o r  c o n c e a l  i t s  =sae t s ,  -, . -  t h e r e b y  making  t h e  IEEPA s a n c t i o n s  

p r o g r a m  v i r t u a l l y  m e a n i r ~ g l e s s .  i n d e e d ,  i n  i s s u i s ~ g  t h e  E x e c u t i v e  

- Orcler ,  r r e s i - d e n t  Bush e x p l . i : i t l y  d e t e r m i n e d  t h a t ,  " b e c a u s e  o f  

' , 
t h e  a b i ! - t y  t o  t r a n s f e r  fiunds o r  a s s e t s  i n s t a n t a n e o u s l y ,  p r i o r  

r!oti.ce t o  s u c h  j d e s i g n a t . e d ]  p e r s o n s  of  m e a s u r e s  t o  h e  t a k e n  

p u r s u a n t  t o  t h i s  o r d e r  would  r e n d e r  t h e s e  m e a s u r e s  i n e f f e c t u a l .  " 

E.G. 1 3 / 2 4  S 1:); G l o b a l  R e l i . e f  -1nc. v .  O ' N e i l l ,  

2032 WL 1 2 8 5 8 2 9 ,  a t  *22 . I L L .  J u n e  11, 2 0 0 2 )  ( " [ p j r e -  

i i e p r i x i a t i o n  n o t i c e  woil ld,  i n  t a c t  b e  a n t e c l  t o  t h e  

o b j e c t i v e s  o f  [ t h e  IEEPAj s a n c t i o n s  p royran i  [ ]  "': ; Mi!ena._iS_i?jn 

Mqmt. Co. L t d .  v .  Newcomb, 804 F .Supp .  846 ,  854 (E.D. L a .  1952) 

( f i n d i n g  t h a t  OFAC h a d  t o  a c t  q u i c k l y  b e c a u s e  "de l -ay  would  h a v e  

a l l o w e d  t h e  a s s e t s  t o  l e z v e  t h e  U n i t e d  S t a t e s ,  t h e r e b y  t h w a r t i n g  

<- ,.L!e i p u r p o s e  o f  t h e  [ E x e c u t i v e ]  O r d e r s " ! .  



'Third arid finr~l'".~, governrne~it offici.,ls, and lioi private 

parties, init-~ated the blocking action. OFAr: did so pursuant tc 

- .   he IEEPA and two Executive Orders that specifically authorize 

such action in iinited circumstances. 

In silm, for the %oregoi.ng reasons, the Court conclucies that, 

accepting all of Flair-" ~ i l i r  ... c factu;l aLLegations as true, i.t !-gas 

- .  not stated a claim for or ~ t s  procedural due process 

rights. 

b. SuZsstantive Due Process 

As noted above, ELF aiso argues that. 0'PC violated its right 

& .  iu siibstailti.ve due process hy acting arbitrarily and 

capriciously iii designating it as a terrorist anid blocking its 

assets. " 

This due process chal.lenge must also fai!. Tiie Court has 

determined that OFAC's de-' >ignation of HLF and blocking of its 

assets was not aibitrary and capricioils under the h P E .  St.e 

Part 1 1 .  B. Aciording.Ly, it. -LL.L%r -.-- that the agency action 

did not rise to the level of a constitutional violation. 

3. Taking Without just Compensation 

Plal.nti.ff next argues that the bLoc!<ing of its assets 

constitutes an uncompensated talcing, ir: violation of the Takings 

> ,  '" The parties ~3eiioTed Little attention to this ciarrn in 
their briefs. 



C i a u s e  o f  t h e  F i f  ti-! A e r ~ d r n e r i t .  : The G o r ~ r r n r n e n t  a r g u e s ,  f i r s t ,  

.. . . , c h a t  t h e  C o u r t  l a c k s  j u r i s d i c "   on t o  c o n s i d e r  t h i s  c : l a i ~ i ,  aiid 

s e c o r ~ d ,  t h a t  a bl:ick!:r?g o r d e r  d o e s  n o t ,  a s  a  m a t r e r  o f  Law, 

i i. ~ i ~ u t e  a  t a k i n g .  

Wh-iLe i t  i s  v e r y  d o u b t f u l  t h a t  t h e  C o u r t  h a s  j u r i s d i c t i o n ,  :: 

e v e n  i f  i . t  d i d ,  t h e  i - a k i n g s  c l a i m  would  f a i i .  The c a s e  l a w  j.s 

c1 .ear  t h a t  b l ~ c k i i i g s  u n d e r  E x e c u t i v e  O r d e r s  a r e  t e i n p o r a r y  

d e p r i v a t i o n s  t h a t  d o  n o t  v e s t  t h e  a s s e t s  i n  t i l e  G o v e r n m e n t .  

r,. . . i n e r e f o r e ,  b l o c k i n g s  do n o t ,  a s  a  m a t t e r  o f  l a w ,  c a n s ~ l t u t e  

t a k i n g s  w i t h i r i  c h e  mean ing  o f  t h e  F i f t h  P-mendment. Accordi r igLy,  

c o u r t s  h a v e  c o n s i s t e n t l y  r e j e c t e d  t h e s e  c l a i m s  i n  t h e  IEEPP. a n d  

", -C I\ 1 c o n t e x t .  S e e  P r o n p e r  v. a : ,  33'7 l1.S. 472 ( 1 9 4 9 )  

& ( b l o c k i n g  i s  n o t  a  t a k i n g  b e c a u s e  i t  i.s a  i e m p o r a r y  a c t i o n ) ;  

'Trari G i l i  Than x i .  Reaal;, 6 5 8  F . 2 d  1 2 9 6 ,  1 3 0 1  ( 9 " ~  C i r .  1 9 8 1 )  

( r e j e c t i n g  t a k i n g s  c l a i m  b e c a u s e  b1.ocki.ng u n d e r  TWEA i s  n o t  

equi.-iaLe17.t t o  v e s t i r r g ) ;  G l o b a l  R e f  F o i ~ n d a t i o n ,  I n c .  v .  

O ' N e i l l ,  - 2002 WL 1285829 ,  a t  * 1 9  (N.D. 2 1 1 .  J u n e  1.1, 

3 I The T a k i n g s  C l a u s e  f o r b i d s  t h e  Go;rernrnent frorn t a k i n g  
p r i v a t e  p r o p e r t y  f o r  p u b i i c  u s e  w i t h o u t  j u s t  c o m p e n s a t i o n .  
-. 
2 . S .  C o n s t .  amend.  V. 

12 7 t u r s u a n t  t o  t h e  T u c k e r  A c t ,  28 U . S . C .  § 

1 4 9 1  ! a )  (11," [ t l h e  U n i t e d  S t a t e s  Cor i r t  o f  F e d e r a l  C l a i m s  sha1.l 
h a v e  j u r i s d i c t i o n  t o  r e n d e r  judgment  upon a n y  c l a i m  a g a i n s t  
t h e  i i n i t e d  S t a t e s  f o u n d e d  e i t h e r  upon t h e  C o n s t i . t u t i o n ,  o r  a n y  
A c t  o f  C o n g r e s s  o r  a n y  r e g u l a t i o n  oi a n  e x e c u t : i v e  
d e p a r t m e r i t .  . . . "  



2002) (f.nding plainri.ff un1ikei.y tc succeed on merits of taki;!gs 

--?-, cl~ai?: because J E E P i i  blockirlg i~s temporary) ; .L -7. 

Dee' of " - >- ,  .LLt~sury, I994 WL 613371, at "5-6 (S.D.N.Y. Nc;v.  4, 

77 4 ,  De:E. E x  c, (denyir~g takings (:!.aim for IEEPA blocking 

because blockirig is a temporary clepri-~atiori) . Accordingl.y, it 

is clear that, as a matter of law, the blockj.ny order in th!;s 

,.:ase is a ternporz.ry deprivation that does not constitute a 

. . 
constirutionaiiy cognizab1.e taking 

,. < a n  m a ,  however, some day have a credible argument 

-hat the long-term bl.ocking order has ri.pened in'io a vesting of 

property in the United States. .At this stage, 1ILE''s assets have 

on1.y been blocked for eight monichs, and it is premature to 

determine that the temporary deprivation is equivalent to a 

vesting. It is clear, then, that the current deprivation has 

not "gorne] roo Ear," so as to constitute a taking, even though 

Plaintiff may some day have a more viable claim. T X n o e - S i ~ e m  

E)reser_v_atiion Council. i;. 'Tahoe PPeuii!nal k'1anni.n~~ F!uencv, i22 

S.Ct. 1465, i480 (2002.); E-Svsterns, Inc. v .  U.S., 2 Cl. Ct. 271, 

274-78 (Cl. Cr.. 1983) (denying motio~i for summar!! judgment on 

takings claim). 

Accordingly, the Court concludes that, as a matter of iaw, 

the blocking order does not presently constitute an actionable 

Fifth Amendment taking. 



. . HLF f u r c . h e r  a r g u e s  r n a t  t h e  Goje rn rnen t  v i o l a t e d  i t s  F o u r t h  

linendrnent i t .  ' '  Spec:! f i c a l j . ~ ,  HLF c o n t e n d s  t h a t  O l - A C ' s  

f r e e z i n g  of i t s  b a n k  a c c o u n t s  c o n s t i t u t e s  a n  u n l a w f u l  s e i z u r e .  

P l a i . r : t l f i  a l s o  a l l e g e s  t h a c  r h e  Governmenat c o n d u c t e d  a n  u n l a w f u l  

s e a r c h  a n d  s e i z u r e  b y  e n t e r i n g  i t s  o f f i c e s ,  s e a r c h i n g  them,  and  

. , r e m o v i n g  : ~ r s  docurne:!ts, o f f i c e  ecjuiprnent ,  a n d  o t h e r  a s s e t s  

... . . 
+ ~ l r ! - i o u t  a  w a r r a n t .  I t  i s  u r i d i s p u t e d  t .hat  r h e  ( ;overnment d i d  riot. 

o k t a i n  a  w a r r a n t  p r i o r  t o  j - n i t i a t i n g  t h e s e  a c t i o n s .  For  t h e  

-, h l l o w i n g  r e a s o n s ,  t h e  C o u r t  c o n c l u d e s  t h a t  ELF h a s  n o r  s t a t e d  

a  F o r ~ r r h  Rmencirrler~t c l a i m  w i t h  r e s p e c t  L O  t h e  f r e e z i . n g  o f  i t s  

aizcourii:~. However:, HLF h a s  s t a t e d  a  c l a i m  b a s e d  on r h e  

G o v e r n m e n t ' s  e n t r y  o n t o  i t s  c o r p o r a t e  p:reiriises a n d  r e m o v a l  o f  

i r s  p r o p e r t y  w i t h o u t  a w a r r a n t .  

With r e s p e c t  t o  t h e  f r e e z i n g  o f  HLF's  a c c o u n t s ,  t h e  

Governirient c o n t e n d s  t h a t  i t s  a c t i o n s  d o  n o t  cor:sti  t i i t t  a  se i .  z u r e  

w i t h i n  t h e  m e a n i n g  o f  t h e  F o u r t h  Amendment. The Goveri!nent  

p i a i i l l y  had  t h e  a u t h o r l . t y  t o  i . s s u e  ::he b l o c i c i n g  o r d e r  p u r s u a n t  

-. ,. .- o  A t  ~ n e  i o h P A  a n d  t h e  Exec:uti;re O r d e r s  arrd t h e  C o u r t  h a s  

d e t e r m i n e d  t h a t  i t s  a c t i o n s  w e r e  n o t  a r b i t r a r y  a n d  c a p r i c i o u s .  

13 The F o u r t h  Amendment p r o v i d e s  t h a t  " t h e  r i g h t  o f  t h e  
p e o p l ~ e  t o  b e  s e c u r e  i n  t h e i r  p e r s o n s ,  h o u s e s ,  p a p e r s ,  and  
e f f e c t s ,  a g a i n s t .  u n r e a s o n a b l e  s e a r c h e s  and  s e i z u r e s ,  s h a i l  n o r  
h e  v i o l a t e d . "  U.S. C o n s t .  amend.  IV. 



r e r  t h e  c a s e  l a w  i s  c l e a r  c h a t  a  b i o c k i n g  o f  t h i s  n a t u r e  

d o e s  n o r  c o n s t i c u t e  a  s e i z u r e .  e e  r a n  0 .  a ,  658 F . 2 d  a t  

1 3 0 1  ( b l o c k i n g  i l n d e r  TWEA i s  n o t  e q i i i v a l e n i  t o  v t s t i n g )  ; 

p r e c i -  ' -1 . a ~ . o n  I n c .  v E, 7 3  F . S u p p . % d  3 3 8 ,  3 3  n . l  ( S . D . N . Y .  1 9 9 9 )  

( a s s e t s  b l .ocked  b y  t h e  g o v e r n m e n r  a r e  r iot  s e i z e d ) ;  C o o p e r a t j ~ a a  

. .  . 
M u 1 r : i a c t 2 j d e  E m p l e a d o s  d e  D i s r r j ~ b u r d o r e s  d e  Dr(;aas '1. Mewc-, 

Civ. No. 98-0949,  s l i p  o p .  a t  13-14 (D.D.C. Mar 2 9 ,  1 9 9 9 3 ,  D e f .  

Ex. F  ( h l . o c k i n g  b a r s  t r a n s a c t i o n s  b u t  d o e s  riot c o n f i s c a t e  

p roperc ty  a n d  i s  n o t  t a n t a m o u n t  t o  a f o r f e i t i i r e ) ;  IPT S o . ,  1994  

.-- 
W L  613371,  a t  "5-  6 (IEEPA b l o c k i n g  i s  a  t e m p o r a r y  f r e e z i n g  a n d  

t i t l e  d o e s  n o t  v e s t  i n  t h e  g o v e r n m e n t ) ;  Can v. US, 8 2 0  F . S u p p .  

106, 309 (S .D.N.Y.  1.993) (TWEA b l o c k i n g  d o e s  n o t  c o n s t i t u t e  a  

v e s t i . n g  mere1.y b e c a u s e  i r  r e r t a i n e d  in p l a c e  f o r  a  l e n g t h y  p e r i o d  

o f  t i m e ) .  A c c o r d i n g l y ,  t h e  f r e e z i n g  o f  H:L,F" a c c o u n t s  i s  n o t  a  

s e i z u r e  e n t j . t l e d  t o  F o u r t h  P.mendment p r o t e c t i o n .  

However, t h e  G o v e r n r n e n ? : ' ~  e n t r y  i n t o  i lZ,F 's  o f f i c e s ,  s e a r c h  

o f  : t r :  p r o p e r t y ,  a n d  s e i z u r e  o f  i t s  d o c u ~ r i e n t s  a n d  o f f i c e  

,i,e s i g n i f i c a n t  F o u r r h  e q u i p m e n t  w i t h o u t  a  w a r r a n t ,  d o  r;"= 

Amendment c o r i c e r n s .  I .ndeed,  i k i e s e  a l ~ i ~ e g a t i o n s  s t a t e  a  c l a s s i c  

F o u r t l l  F-mendmenc v i o l a t i o n .  See G.M. L , e a s i n a  C o r n .  '1. U n i t e d  

S t a t e s ,  429 U .  S. 3 3 8 ,  353-59 (1 .977)  ( h o l ~ d i n g  t h a t  g o v e r n m e n t  

e n t r y  i n t o  b u s i r i e s s  p r e m i s e s  i j i t l - lout  a  w a r r a n t  v i .o la t ec1  tlie 

F o u r t h  Amendment) .  



The Goverr!merit" arguments tc the contrary are not 

per'-..-..-., e .  - First, tile Go-rernrnerit relies heavily on the nature 

of its authority p!lrsua!-!t "io rhe IEEPA and the E.xec:~tive Orders. 

It 'easons ti!ai:, because the IEEPF. expressly allows the freezl-r~g 

, . of assets, a warrant requiremer~t does not comport wl.ii.1 the 

starutory framework. In support of chis contention, the 

Gcjvernment argiles that OFAC has never sought a search and 

seizure warrant to effect a blocking, and that rjracedi~re has 

never been required under the IEEPY. -, ihe argument is 

ucpersilasive, however, because no coilrr has ever directly 

addressed the issue. 

41,oreover, the Government relies on a case that supports the 

contrary conclusion. :in Global Relief Fou!ldation. Inc. -7. 

O'lqeill, 2002 WI, 1285829, at * 2 5  !N.D. Ill. June 11, 2002), !:he 

. , 
Court evaluated the constitutionality of a sirn~lar search and 

seizure under .the TEEPA. The court concluded that the 

qo"$ernnient di.d not violate the Fourth Amendment precisely 

because it had obtained a warrant pursuant to the Foreign 

Intel]iger.ce e Act ( "'FsS/l") - '  and because FISA's 

"' FiSA was enacted in 1978 to create a "secure framework 
by which the Executive Branch may conduct legitimare 
electronic surveiilance tor foreign intelligence purposes 
within the context of this Nation's commitment to privacy and 
indi.oidua1 rights." S. Rep. No. 95-604, at 15 (i978), 
reurinted in 1578 U.S.C.C.A.N. 3904, 3916, 'To oversee the -.-- 



safeguards provided suffic:ient protection for the rights 

guaranteed by t:he 170i;rth Amendment. ':' In this case, the 

Government has offered no excuse for failing to Eol.low the same 

procedure by obtaining a warrant from the Foreign Intelligence 

SurveiLiance Court to establish the requisite probable cause io 

enter tii,F's cmrporate premises and remove its proper'tiy. I+ L s 

,- . - - , . 
i r e  to do so, or to otherwise estabilsr; the necessary 

probzble callsf, states a claim for violation of IiLF's Fourth 

Amendment rights. 

Secorid, the Government contends that a warrant was riot 

r~eces,sary bec-.~ a ~ s e  -- statutory authorization to search or seize 

supported by an important government interest and adequate 

safeguards of fairness, may substitute for a warrant or probable 

Executive's exercise of powers granted by F:!SA, the statzte 
est.ahlished the Foreign Intelligence Surveillance Court to 
review appl.ications for authorization of eLectronic 

, .. survei:!lance aimed at obtaining intelligence intormation. 
50 U.S.C. 9 1803. In 1994, FISA was amended to give the 
Foreign lnt-elligence Surveillance Court jurisdiction to hear 
applications for physical searches as well as electronic 
searches. See id. 5 1804 (a) . 

, . '' It i.s true that the yovernmeni: in U b a l  Relief did 
not obtain the warrant prior to entering plaintiff's premises 
and seizinu its property. However, FISA permits a warrant!ess 
search in emergency situations, and authorizes the government 
to submit a warrant. application to the Foreign Intelligence 
Surveillance Court within 72 hours of the warrant]-ess search. 
In Global. Relief, the government submitt-ed the warrant 
applicatj-on within the requisite time period, and it was 
approved by the Foreign Intelligence Surveillance Court. 



cause determinaiiorr. See Do~~ovar! v. Dewel,~, 452 il.S. 594, 599 

.. (1.9813 ; Y o  . 3uraer, 482 i1 .S.  691, '702 (198'7); ui?iteci 

- .  
St-ates -,7. HisweI1l1, 4 0 6  U.S. iii, 315-1.6 ( i 9 . 1 2 )  . 'The Goaernnlent 

I.s correct that the Supreme Court tras de1i.neateri chis narrow 

except.ion in i;he conrext of administrative irlspections .in 

regulated industries. 

. ,- , . fioiiever, even i r  t!-re admi.nistrati~.je search exceprlon for 

' , 
comn1eri:ial eilt1tles was anriloqoiis to the present factual 

conrext, which it is not, a fiindaaiental component of the 

exception cannot be rnet in this case. In upholding the 

warrantiess searches, the Supreme Court speciiical.ly concluded 

that the regulatory ~nspection statutes in question provide a 

I , . _  >bif:~ciently _ < .  ( comprehensive and predictable inspection 

scheme. . . . chat the owner of cominerclal property cannot help 
. . 7 but be aware that his property wli:~ e subject to periodic 

inspections ii~~dertaken for specific p~.irposes. " Donovan, 452 

U.S.  at 600. In this .case, neither the TEEPA nor the two 

Executive Orders provides these essent-a1 safeguards of 

predictability /r?d impiiciL notice that .sati.sfy the requirerrierrts 

of the Fourth Amendment. 

In sum, t!~e Court conci~ides that IiL,F has sufficiently stated 

a Fourth Amendment violation based on the Government's physical 

entry onto its premises and removal of its property without a 



freezing of its assets, whiclh does noc constitute a Fourr!~ 

.Arnendx!en: seizure. 

5. First hendntent 

. . HLF next argues that the Governmenr nac a violated .- the First 

pr 2t~trldment . by prohibiting jLt :€::om making any humanitarian 

.Cc m~r:.~ur;nns. 2 ; j -  . ' ' Speci.ficall.li, tiLF contends that its designaticjn 

as a :errorist. organization and the blocking order violate its 

First . nmelldment . rights to freecioni of association and speech. 

For the reasons discussed below, both of these arguments fail. 

a. Freedom of Association 

HLF conrends that the desiijriat.i.on and blacking order are 

Linconsti.Irutionai. i~rider- NAACP v .  Claiborne Hardware Co., because 

. . the Government has imposed gulit by association and because it 

has failed to establish that HLF has a "speci.fi.c intent to 

further [Hainas' I illegal aims." 158 U.S. 886, 93.9 (19823 . Each 

of these arguments is unpersuasive 

First and foremost, this is simply not a case like Claiborne 

tiardware, because OFRC's action was not taken agai---2 8 , isi ELF for 

"reason of associaii.on alone. " &J. at 920. In Claiborne 

36 The First Amendment provides that "Congress shall make 
no Law . . . abridging the freedom of speech . . . or the 
right of tlie peop1.e peaceably to a:;ser;ible." U.S. Corist. amei-ld. 



i a r -dware . t l i e  Si?p!reaie C o u r t  r e v e r s e d  a s t a t e  r o r t  judgment  a g a i n t  

- iihe N a t i o n a l  A s s o c i a t i o n  f o r  t h e  Advancement  o f  C o l o r e d  P e o p l e  

arid remhei-s  o f  ",a.t o r g a n i . z a t i o n  who h a d  p a r t i c i - p a t e d  i n  a  

s e v e n - y e a r  b o ~ c o t t  o f  w h i t e  merchants. ?;Re Silpremf C o u r t  f o u n d  

t h a r  i i a b i l i t y  had  b e e n  u n c o n s t i t u t i o n a l l y  imposed  " b y  r e a s o n  o f  

a s s o c i a t i o n  a l o n e .  " U. a t  9 2 0 .  

i n  t h i s  c a s e ,  t h e  ::EEPA, t h e  two E x e c u t i v e  O r d e r s ,  a n d  t h e  

k ~ l o c k i . n g  order:  d o  n o t  p r o h i b i t  r n e n ~ b e r s h i p  i n  Hamas o r  

i i- e n d o r s e m e n t  o f  : i t s  ~ iLet , i s ,  a n a  s . .L ie re fo re  do riac i m p l i c a t e  Ei;,Fts 

, . a s s o c i a t i o ! - ! a 1  r i g h t s .  I n s t e a c l ,  t h e y  p r o h i b i t  HI,F iron1 p r o v i d i n g  

f i n a n c i a l  s u p p o r t  t o  Hamas, " a n d  t h e r e  i .s  n o  c o n s t i t u t i o n a l .  

r i g h t  t o  f a c i i i t a t e  t e r r o r i s m . "  ii:irnanil:ar?.an L a w  u e c r  v .  

&;lo, 205  F . 3 d  1130, 11.33 (9" C i r .  2 0 0 0 )  (AEDPA d o e s  n o t  impose  

. . 
c - j n r ! ~ t  b y  a s s o c i a t i o n  b e c a u s e  t h e  s t a t u t e  d o e s  n o t  p r o h i b i t  

member-ship i n  t h e  d e s i g n a t e d  g r o u p s  anit m e r e l y  prohibi . t : s  

f i i 1 a n c i . a I  c o n t r i b u t : i o n s  t o  t h o s e  g r o u p s ) .  A c c o r d i n g l y ,  t h e  

(;overnn;er!t h a s  n o t  Lrnposecl g u i l t  b y  a s s o c i a t i o n  and t h e  agenc:y7s  

a c t i o n  :i.s r iot  u n c o n s t i t i i t i o n d .  p u r s u a n t  t o  C l , i i . h o r n e  Hardware . .  

S e c o n d ,  t h e  F i r s t  Amendment d o e s  n o t  r e q u i r e  t h e  Government  

t o  e s t a b l i . s h  t h a t  HLF' h a d  a  " s p e c i f i c  i - n t e n i "  t o  f u r t h e r  I iamas '  

7 
Y . L I _  a i m s .  The C l a i b o r n e  H a r d w a r e  c o u r t  imposed  t h e  

s p e c i f i c  i n t e n t  reqi!:i.remerit o n  G o ~ e i n r n e r ~ t .  r e s t r i c ' i i . o n s  t h a t  

i m p o s e  b y  on t h e  b a s i s  o f  a s s c i c i a t i o n  a l o n e - - - c : l a s s i c  



F;.;:st I,mer!driisrit a c t i . v i t y .  B e c a u s e  t h e  Government i n  t h i . s  c a s e  

h a s  noir ia!po?ed q u i l t  by  a s s o c : i a t '  . ,,.on, t h e  C l a i ~ b o r n e  Hart" A ~ ~ n r e  -, 

c g e c i f i -  . . . .in4;eiit r e q u i r e m e n r  1s n o r  a p p l i c a b l e .  

M o r e o ~ e r ,  i n i p o s i n g  a  " s p e c i f i c  i n t e n t "  requirement or! t h e  

Governr r i en i ' s  a u t h o r i t y  t o  i s s i i e  b l o c k i n g  o r d e r s  would  

s u b s - c a n t i a l l y  u n d e r m i n e  t h e  p u r p o s e  of  r h e  e c o n o m i c  s a n c t i o n s  

programs. R e g a r , d l e s .  o f  HLF's  i n t e n t ,  i.t c a n  n o t  e f i e c t i v e l : j  

con t rc j l .  w h e t h e r  s u p p o r t  . ~ g i v e n  t o  Hamas i s  u s e d  t o  p r o m o t e  t h a t  

. - < '  o r g a n i z a r l - o n ' s  u n l a w f u l  a c t i v i t i e s .  : i m a n L s a r i a n  Law Pro*, 

205 F .  a  1133 ! F i . r s t  Amendment d o e s  n o t  r e q u i . r e  t h e  

a n  g o v e r n m e n t  t o  d e m o n s t r a t e  a  s p e c i f i c  i n t e n t  t o  a i A  

o r g a n i z a t i o n 3  i.Llegz!l a i m s  b e c a u s e  " [ m l a t e r i a i  s u p p o r t  g i v e n  t o  

a t e r r o r i s t  o r  g s l  - , - i z a t :  c a n  b e  u s e d  t o  p r o m o t e  r h e  

o r g a n i . z a t i . o n s ' s  u r ~ l a w f u l  a c t i v i t i . e s ,  r e g a r d l e s s  o f  doricjr 

. i n t e n t "  j . 

'1 1 a+- ?- -., I n  sun., a c c e p t ! ~ n s  a -  _ , ;r s f a c c u a l  a l l e g a t i o n s  a s  t r u e ,  

i t  i s  c l e a r  t h a t  HLF h a s  n o t  e s t a b l i s h e d  a n y  i n t e r f e r e n c e  w i t h  

i t s  a s s o r i a t i o n a :  r i g h t s .  

b. F r e e d o m  aE Speech 

A s  nc;t.eci a b o v e ,  HLF a l s o  ( :ontends t h a t  t h e  G o v e r n r n e r ~ r  

v i o l a t e d  i t s  Fj r : s t  Arnendrnent r i g h t  t o  f r e e d o m  o f  s p e e c h  by 

p r o h i b i t i n g  i t  f r o m  making  any h u m a n i t a r i a n  d o n a r i o n s .  MLF's  

i - l u m a n i t a r i a n  c o n t r j . b u t i o n s  c l e a r l y  i m p l i c a t e  b o t h  s p e e c h  and 



nonspeech elemen~s. P-ccordingly, pursuant to ilr!lted Scares v. 

0' Brien, r n  - sufficient1.y importarit governmerit <.ntk--#:. >r,,t in 

regu!.atiny the nonspeech element can justify inoi.denrai. 

!.:~mitatior~s on First Amendment freerjorns. " 351 li. S. 367, 376 

(1968) ; see also m a 1  Relief Foundatrioii, Inc. 7. CjVNeil1, 2002 

WL 1285829, at "24 (N.D. 111. June 1.1, 2002) (applyir~g 0"rrien 

standard to deny preliminary injunction for free speech 

- 7 challenge tc :.c.E,PA asset freeze) ; manitarian Law Proiect, 205 

F.?d at 1135-36 (declining to apply strict scrutiny to AEDPA 

material suppori. restrici-ion because ret:.ricti.on was no: aimed 

~~ ,- 
,L. expressive cortponent of conduct) . ~ .  

Applying the familiar four-part test. Laid ouc in O'Brien, 

the Government's restriction passes L~iiermediate scrutiny if (1) 

.- 
" !ILF argues that the Government's restr<.ction of HLF's 

freedom of speech requires strict scrutiny under Buckl-ev v. 
m, 424 U.S. 1 il976), and its progeny. However, - Buckle~r 
involved restrictions on pol.itical contributions, which 
implicate the core First P-mendrnent right of political 
expression i.17 a democratic society. S f e  Buc%l.ey, 424 U.S. at 
14 ("Discussion c;f pub1.i~: issiies and debate on rhe 
qualifications of candidates are integral to the operation of 
i Ll,e i system of government tstabli.shed by our Constitution. The 
7 ' cirst Amendment affords the broadest protection to such 
politicai expression. . . . In this case, WLF does not 
contend that it has made contrjbutions to political 
organizations or that its contributions are a means of 
political expression or advocacy. Instead, HLF asserts that 
its coii'iributions invo:ive "charitable and hurrlanitarian aid." .. 

Compl. 6. Such charitable contributions plainly do not 
involve political expression, and therefore do not warrant 
strictscrutiny under K11ck1e.v.. 



i t  j.s w i t h i n  t h e  c o n s t i t i l r i o n a l  power o f  ;' L!IC Goverrinent;  (2) i t  

f u r r h e r s  an  i m p o r t a n t  o r  s u b s t -  C ~ L L ~ L  gove rnmen ta l  i n t e r e s t ;  ( 3 )  

.. 7 ~ .ne  gove rnmen ta l  ; . n t e r e s t  i s  u n r e l a t e d  t o  t h e  s u p p r e s s i o n  of 

f r e e  e x p r e s s i o n ;  and  ( a )  r h e  i n c i d e n t a l  r e s t r i c t i o n  on a l l e g e d  

F i r s t  Amendment f reedoms ?.s no g r e a t e r  t h a n  i s  e s s e n t i a l  t o  t h e  

furJ i .he . rance o f  t h a t  i n r e r e s t .  M. a t  3'76-77. 

, .  . . . :In c:lls c a s e ,  cne E x e c u t i v e  O r d e r s  arid h l r ck i ing  o r d e r  

c l e a r l y  meet t h e s e  reqi1i.rement.s. F i rs t ,  Presidenir  Bush arid 

P r e s i d e n t  C l i n t o n  p l a i n l y  had t h e  power t o  i s s u e  t h e  E x e c u t i v e  

O r d e r s  p u r s u a n r  t o  t h e  IEEPA. Moreover ,  t n e  IEEPA and  t h e  

E x e c u t i v e  O r d e r s  p r o v i d e  O f A C  w i t h  t h e  a u t h o r i t y  t o  d e s i g n a t e  

HLF and b l o c k  i t s  a s s e t s .  

Second,  a s  a d d r e s s e d  j.n s u ~ r a  P a r t  L I i  . C . Z  . a , ,  t h e  E x e c u t i v e  

O r d e r s  and O F A C ' s  a c t i o n s  promote  an  i n p o r t a n t  and s u b s t a n t i a l  

governmen-i i n t e r e s t - - - t h a t  of combat ing  t e r r o r i s m  by undermini.ng 

i t s  f i n a n c i a l  b a s e .  

'Th i rd ,  t h e  Government 9 i n t e r e s t  i n  p r e v e n t i n g  t e r r o r i s t  

a t r a c k s  i s  u n r e l a t e d  t o  : i p p r e s s i r i g  f r e e  e x p r e s s i o n .  A s  

a d d r e s s e d  above ,  "Le (;overr:ment kjas mer;.l ,. ;- d re;.;--',-. , L , , , t e d  t- ; ;Ers  

a b i l i t y  t o  p r o v i d e  f:ir?anci.aI s u p p o r t  t o  Hamas. I t  h a s  n o t  

r e s t r i c t e d  HLF's a h i . l i . t y  t o  e x p r e s s  i t s  v i e w p o i n t s ,  even  i f  

t h e s e  v iews  i n c l u d e  endorsement  of  Hamas. 

f o u r t h  and i l l ,  t h i s  i n c i d e n t a l  r e s t r i . c i i o n  i s  no 



greater ti~ari rlecesstrv tc. further rhe Government's interest. 

Money i~s fungible, and the Goverirment has no other, narrower, 

means of ensurj-ng that even charitable contr~ibutions to a 

terror.st organization are accualiy used for legitimate 

. . purposes. ' --- See riu~nanitarian Law Project, 205 F.3d at 11.36 

(finding' that. AEDE'Fi material. support restriction is rio greater 

- ,.nag 3 nec-c<-.--- ..-..-a,.y because money is fungible and eveen cori~c.rihutio!ls 

n - .- . . ~..e~marked for peaceful purposes can be used by terror is^ 

organizati~ons foir unl.awfu1 purposes) ; Farrakhan v .  Reaaan, 669 

F.Supp. 506, 512 (D.D.C. 1987) idisrnissi.ng free speech claim 

because "[ijn the face of the national securj.ty interests lyir~g 

behind rhe [IEEPAj sanctions regulations, . . tirere is no 

aiterna~ive that would allow organizations to speak ehrough 

contribut.ions while stil? allowing the government to effectuate 

its iegitirnare and compelling interests in national security"). 

Accordingly, the Government's restri.cti.on in this case is 

narrowly enough tailored to on1.y furrher its iilterest ii! 

stopping the flow of American doliars to Hamas. 

In sum, OFAC's designation of i iLF and airendant blocking 

order satisfy scrutiny under the CIRr?.en test, and therefore do 

not vioiate HLF's First Amendment right "i freedom of speech. 

Even if the contributions could be limi~ed to 
charitable purposes only, ilon-HLF ,contributions would be freed 
up for funding of terrorist activjt.ies. 



6. Religious Freedom Restoration Act and Free 
Exercise Clause 

i7iriaiii-, :HLF c;onrends that the desi.gnation and blocking 

criler suhstarltia1Iy burden ii:LEts exerczise of religion in 

~riolati on of the I?ej.i.gioi.ls Freedom Restoration Act ("RFRA") . 

HL,';; a:Lso irlvokes the free exercise ricjhts of its Muslim 

enrployees arid donnos. Botl-l arguments iaii as a m-';'-- '-.ir,r of law. 

a. Substantial Burden on ELF'S Exercise of 
Religion 

R F R A  prevents the Government: from plac-~ng a "subst.antia!. 

burtier." on the exercise of religior! "even if the burden results 

c .,  ram a rule of general applicabil.i.ty," unless the Government 

demonstrates a "compelling government interest" and that. it has 

used the "least restrictli.ve means" o.f furthering that ir~teresir. 

42 [ J . S . C .  5 2000bb-1 (a), (bj . The Court. need not address the 

secc~i~d and third steps of thi.s i n q u j . r y  because, accept-~ng all of 

L l  " T  rws factual aliegations as true, it has fail.ed to meet its 

- .  burden of showing that an exercise c;r  i.ts religion has been 

substantially burdened. 

(jt'ner than conclusory statemeits of burdenoneness, HLF 

niaiies only two references in its Compj.aint to its oTwn actiiai 

exercise of re:!.igion. HLF asserts that "I-!oTy Land's 

work . . . fulfii1.s [its] rel~igious ohl.igat?ons as Musl.ims to 

engage .in zaicat . [whicil! is one of the Five Pillars 



( f u n d  . .. a r r e n t a l  t e n e t s )  o f  t h e  !.lu;lirn r e l i ~ j i o r ; . "  Corripi~. 41 5 3 .  HLF' 

a l s o  s t a t e s  t h a t  "Holy L a n d ' s  u s e  o f  . . . d o n a t i o n s  [ f r o m  i t s  

1.lilsliin d o n o r s  a n d  e m p l o y e e s ]  f o r  c h a r - i i a b l e  a n d  l l u m a n i t a r i a n  

p u r p o s e s ,  c o n s t i t u t e  t h e  k e x r c i s e  o f  r e i i g i o n 9 n d d e  [[RFRP.] . "  

Cornp1.g 58. 

A c c e p t i n g  t h e s e  i a c t l i a l  a!.lei. jati .ons a s  t r u e ,  t h e y  s i m p l y  do 

n o t  d e s r c r i b e  a n y  e x e r c i s e  of  r i : l i g i o n  t h a t  h a s  b e e n  b u r d e n e d .  

. A i t h o ~ l g h  c h a r f i t a b l e  a c t i ~ i i i i . e s  may o r - ~ s t i t u t e  r e l i g i o u s  e x e r c j ~ s e  

i F p e r f o r r r e c i  b v  r e L i g i . o u s  b e l i e v e r s  for r e l i g i o : l s  r e a s o n s ,  HLF .. .. 

h a s  n o t  e s t a b l i s h e d  t h a t ,  a s  a n  o r g a n i z a t i o n ,  i t  made t h e s e  

c h a r i t . a h l e  c o n t r i b u t i o n s  a s  a n  e x e r c i s e  of  i c s  own r e l i g i o i i s  

be i . : i e f s .  I n d e e d ,  nowherre i n  P l a i n t i f f ' s  C o m p l a i n t  d o e s  i t  

cor> ie r ld  tl?aac iit i s  a  r e l i g i o u s  o r g a n i z a t i o n .  I n s t e a d ,  HLF 

d e f i n e s  i t s e l f  a s  a  '"on-profit c h a r i t a b l e  c o r p o r a t i o n , "  i j i t h o u t  

a n y  r e f e r e n c e  t o  i t s  r e l i g i o u s  c k ! a r a c t e r  o r  purpose: :  C!s!npl. 

m 5 .  

i n  sum, P l a i n L  c l l . r  ' =.-I s own f a c t i l a :  a i i e g a t i o n s  d o  n o t  i d e n t i f y  

a n y  e x e r c i s e  o f  r e l i g i o n  t h a t  cou1.d s e r v e  a s  t h e  b a s i s  f o r  a  

RFRA cLa:;m. ,'~ccordir!y!.y, HLF d o e s  n o t ,  a s  a  m a t t e r  o f  l.aw, 

s t a i r e  a  v i a b l e  RF'RA c l a i m  o n  i t s  owr! b e h a l ~ f .  A s  t h e  fo l . lowi .ng  

a n a l y s i s  d e m o n s t r a t e s ,  r ~ e i t h e r  d o e s  HLF r a i s e  a  v i a b l e  f r e e  

i,) S i g n i f i c a n t l y ,  i n  i t s  501 (c) ( 3 )  a p p l i c a t i o n  t o  t n e  
I 1 . R . S .  f o r  t a x  e x e m p t i o n ,  HLF d e s c r i b e d  i t s e l f  a s  a  
c h a r i . t a b l . e ,  rlct a  r e i . i g i o u s  o r  C.lusLim, o r g a n i z a t i o n .  



e x e r c i s e  c l a i m  on b e h a l f  o f  L Musij.m d o n o r s  o r  e-.inloyer:s. 

b. Free Exercise Rights o f  BLF1s Muslim 
Employees and Donors 

I n  a d d i t i o n  t o  a r g u i n g  t h a t  i t s  own r i g h t  t o  f reedom of  

re i~?.yion was v i o l a t e d  b y  t h e  Government ' s  a c t i o n s ,  HLD a l s o  

i r lvokes t h e  f r e e  e x e r c i s e  r i g h t  o f  i t s  Musli.m dorlors and 

employees .  FILF r e a s o n s  tha ' i ,  p u r s u a n t  t o  H I  J .  Washins ton  

S t a t e  - m ~ e  A d v e r t i s i n n  Comrniss.01, i t  h a s  " a s o c i a t i o n a l .  

- .  
s t a n d i n g "  t o  r a i s e  t h e s e  c i a l rn s  b e c a u s e  ( I )  i t s  d o n o r s  and  

emp:!oyees "woulcl o t h e r w i s e  have  s tandj .ng  t o  s u e  i n  t h e i r  own 

r i g h t ; "  (2) t n e  i n t e r e s t s  HLF s e e k s  t o  p r o t e c t  a r e  "germane t o  

[ i t s ?  purpose"  a s  a Muslim c h a r i t y ;  and ( 3 )  ' " e i ther  t h e  c l a i m  

a s s e r t e d  n o r  t h e  r e i i e f  r e q u e s t e d  r e q u i r e s  t h e  p a r t i c i p a t i o n  of  

i r .d iv id i ia1  [ d o n o r s  arid employees ]  i r  t h e  L a w s u i t . "  4 3 2  T1.S. 

333, 343 ( 1 9 5 7 ) .  

- .  
i.r_ i s  c l e a r  t h a r  Piai.ntL.:i ha s  f a i l e d  t o  meet  t h e s e  Wt 

r e q u i . ~ e m e n t s .  w i t h  r e s p e c t  t o  t h e  third i n q u i r y ,  t h e  Supreme 

C o u r t  h a s  s t a i r e d  t h a t  .c- ~ ~ e e  e x e r c i s e  claims a r e  p r e c i s e l y  t h e  

t y p e  of  c l a i m s  t h a t  r e q u i r e  i !nd iv idua l  p a r t i c i p a t i o n  i r i  o r d e r  t o  

show t h e  a l l e g e d  burdensome e t f e c t  of an enac tmen t  on an  

- i i ? d i v i d u a l ' s  r e l i g i o u s  p r a c t i c e .  :ice H a r r i s  v. McRae, 448 U.S. 

297, 321 (1.9801 ! "  [ s l j ~ n c e  ' i t  is  n e c e s s a r y  i n  a  f r e e  e x e r c i s e  



case for one to show the coercive effect of .[:he enactment as it 

operates agai.nst hin! i.n tl-ie practice of his religion, "he [free 

exercj-se clairri] is one t1-1t.t ordinari1.1~ requires individual 

, , * ,  participat:~on ) (citations omitted). 'ccordj~~~giy, ttie 

i.ndLvi.d~ia1 participation of HLF's empioyees and clonors is 

necessary tc escabiish a~ny burden or] thei.r religious pracJci.ce, 

and i-!L,F has therefore noc met the t' nird yd-nA factor. 

1 has further failed to est~ibl.!~sh that it has 

associatiorial standing because it does not contend chat there is 

any yenuiine obstacle preventing s donors or employees from 

. . 
asser-tirig their own free exercise rl.ghts. See Sinoleton v .  

Wulff, 428 U.S. 106, 116 (1976). 

r.... Inerefare, as a matter of law, I3LF does not have 

associationai standing to invoke the free exercise riyhts of its 

Muslim donors and employees. 

E. P r e l M n a r y  Injunction 

HLF has moved for a preliminary injunction. In order to 

prevail on ' -+ . '  L,?I.S motion, Piaintiff must demonstrate il) a 

subst-- ,t,tial likelitioocl of success on the merits; (2) that it 

. . 
wiil be irreparably inji~red if an injunctior! is not granted;", 

( 3  i that an injunction wj.11 not siibst.antially injure the 

1 0  -- . . ine Government concedes irreparable inlury, and 
therefore the Court need not. address that factor. 
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Gover:-in;ent; a n  (4) thai: t i l e  p u b l i . ~  i n i r e r e s t  w i l ~ l  b e  f ~ i r t h e l r e c i  

by  t h e  i n j u n c t i o t - I .  T a v l o r  7 7 .  R e s o l i i t j ~ o n  T r u s t  C o r p . ,  5 6  F . 3 d  

1497, 1505-06 (D.C. C i r .  199.5). E L F  h a s  n o t  c a r r i e d  i t s  b u r d e n  

f o r  t h e  . f c l l o w i n g  r e a s o n s .  

F i r s t ,  P l a i n t  i f f  h a s  n o t  t i e m o n s t r a t e d  a  s u b s t a n t i a l  

Lj-kel ikiood o f  silccess on i t s  c : la i rns .  A l t h o u g h  t h e  C o u r t  h a s  

r1:led t h a t  Hi;F ihas s t a t e d  a  c o n s t i t u t i o n a l  c l a i m  on i t s  F o u r t h  

Amenclniect (:.l.airn arid w i l l .  b e  a f f o r t i e d  a n  oppor tur i i t :y  t o  p r o v e  i t ,  

t h e  C o u r t  i s  n o t  p r e p a r e d  t o  d e t e r m i n e  t h a t  H1,F h a s  a 

s u b s t a n t i a l  l i k e l i h o o d  o f  s u c c e s s  on  t h o s e  a l l e g a t i o n s  i n  l i g h t  

o f  t h e  s t r o n g  a r g u m e n t s  a d v a n c e d  by t h e  Government  i n  s u p p o r t  o f  

i t s  p o s i t i o n .  A s  t o  P l a i n t i f f ' s  l i k e l i h o o d  o f  s u c c e s s  oil t h e  

P i ,  RFRA, ai!c! r e m a i n i n g  c o n s t j t i i t i o n a i .  c l a i m s ,  t h e  C o u r t  h a s  

a l r e a d y  c o n c l u d e d  t h a t  t h e y  h a v e  no  m e r i t .  

S e c o n d ,  i t  i s  a l s o  c l e a r  t h a t  r h e  i n j u r y  t o  t h e  Government  

and  t h e  p u b l i c  i n t e r e s t  weigh a g a i n s t  g r a n t i n g  t h e  p r e l . i r n i n a r y  

i n j u n c t i o n .  B o t h  t h e  Government  a n d  t h e  p u b l i c  h a v e  a  s t r o n g  

i n t e r e s t  111 c u r b j ~ n g  t h e  e s c a : i . a t i ! ~ g  v i . o l e n c e  in t h e  M i d d l e  E a s t  

a i d  i t s  e f  e c t s  oil t h e  s e c u r i t y  o f  t h e  i J n i t e d  S t a t e s  a n d  t h e  

w o r l d  a s  a  w h o l e .  M i i e n a 2 i . u  Mamt. -go. L t d .  a .  Newcomb, 804 

F.  Supp . 846, 8 5 4  ( E . D .  L a .  i992) i d e n y i ~ i g  m o t i o n  f o r  p re : ! imi !~ary  

i n j u n c t i o n  t o  u n b l o c k  a s s e t s ,  d e s p i t e  s h o w i n g  o f  i r r e p a r a b i e  

harm,  b e c a u s e  " [ i : ] h e  pi.lbl!.i: i n t e r e s t  o v e r a r c h e s  a l l  e l s e  b e c a u s e  



of the world backdrop against wl?ic;-i OFAC's actior w- as . t-- ai;en") . 

Biocking orders are an important componenc of U.S. foreiyn 

poIi.cy, and the President's choice o f  ti;i~s tool to combat 

ter~:ori.srn is entitled to part:i.cular deference. 

Ir? surn, the Court concL::des that 4 does not have a 

subst.antial likelihood of success on the merits, and chat the 

. . . ,- balance of harms and public interest welgns in iavor of denying 

HLF' s motion for a pre!..rninary injunction. 

ev. coE;rcLusrorv 

- kor the foregoing reasozls, the Court denies Plaintiff's 

[?or?~on for a Preliminary Injunctio~;, grants in part and clenies 

in part Defendants' Motion to i3isrnl.s~ arid for Summary Judgment, 

and grants Defendants' Motion iimine and to Strj.ke. 

Defendants' Motion to Dismiss and for Surniriary Judgment is 

grarrted wit .h  respect to the APA, Fifth Amendment, First 

Amendment, and Keliqioiis Fr:eedom Restoraricn P-ct claiirls. 

Defendants' Motion is denied with respect ro the Fourck! 

?%mendnrei?t. claim. 
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UNITED STATES D I S T R I C T  C O m T  
FOR TFlE D I S T R I C T  OF GOL-IA 

1 
HOLY F O m I I T I O N  FOR 1 

= L I E F  DEWLO-NT 1 
1 

P l a i n t i f f ,  1 
1 

V.  1 C i v i l  A c t i o n  N o .  02-442 (GR) 

1 
J O m  ASBCROBT, i n  h i s  1 

of Z i c i a l  capacity as 1 
A t t o r n e y  G e n a x a l  of the 
U n i t e d  Sta tes ,  e t  a l .  1 

1 
D e f e n d a n t s .  ) 

ORDER 

The r r t a i4 ie r s  iiow b e f o r e  t h e  C o u r t  a r e  P i a i . n t i f f t s  M o t i o n  f o r  

a  Pre1rim:~nary i n j u n c t i o n  [ # 3 ] ,  Defendar ! t s '  M o t i o n  t o  D i s m i s s  a n d  

For  St~mmary Judgment  [#17], a n d  D e f e n d a n t s '  M o t i o n  a Lirnine anci 

co S t r i k e  111311. Upon c c n s i d e r a t i o n  o f  t h e  n o t i o n s ,  

o p p o s i t i o n s ,  r e p l i e s ,  t h e  aryumeni .s  p r e s e n t e d  a t  tk!e mot i .ons  

h e a r i n g  on J u i y  1 8 ,  2 0 0 2 ,  a n d  t h e  e n t i r e  r e c a r d  h e r e i n ,  f o r  t h e  

i - r e a s o n s  d i s c u s s e d  i n  t h e  a c c o m p a n y i n g  t4emorandum O p i n i o n ,  i t  3 

t h i . s  d a y  o f  A u g u s t  2 0 0 2  h e r e b y  

ORDERED, t h a t  P l a i n t i f f ' s  M o t i o n  f o r  a  P r e l i m i n a r y  

i i i j u i - i c t i o n  i s  denied; i t  i s  f u r t h e r  

ORDERED, t h a t  D e f e n d a n t s '  Mot ion  t o  i j i s m i s s  a n d  f o r  Summary 

Judgment  i s  granted i n  par t  and denied i n  part ;  and  i t  i s  



f u r t h e r  

OmEmD, t h a t  Defendants' Moti,on 111 LLniirle and to Strike is 

granted. 
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