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Accordingly, this Court’s task is not to determine whether § 924(c)(3)(B) is better read to
incorporate the ordinary-case approach or the conduct-specific approach. Instead, the Court must
determine whether it is “fairly possible” to construe § 924(c)(3)(B) as implementing the conduct-
specific approach.'

Turning to the text of the residual clause, this provision defines a “crime of violence” as
any “offense that is a felony” and “that by its nature, involves a substantial risk that physical
force against the person or property of another may be used in the course of committing the
offense.” Based on this definition, the critical word to interpret is “offense,” and where the
government and movant disagree is about whether the word “offense” can fairly be read to refer
to the specific criminal act committed by a defendant rather than to the generic crime for which

he was convicted.'® The Supreme Court has already provided at least a preliminary answer to this

' Chapman argues that interpreting § 924(c)(3)(B) to require a conduct-specific approach is
foreclosed by Fourth Circuit precedent, which has applied the ordinary-case approach to
§ 924(c)(3)(B) in the past. See Mov. Opp. [Dkt. No. 895] 8-10 (citing Fuertes, 805 F.3d at 498;
McNeal, 818 F.3d at 152; and United States v. Aragon, 983 F.2d 1306, 1312-13 (4th Cir. 1993)).
Although the Fourth Circuit has previously used the ordinary-case approach in applying
§ 924(c)(3)(B), it did so before Dimaya brought to light the constitutional concerns with such an
interpretation. Accordingly, at the most, these Fourth Circuit cases stand for the proposition that
the ordinary-case approach was the best interpretation of § 924(c)(3)(B) before Johnson and
Dimaya. As discussed above, this Court must determine not what the most natural interpretation
of § 924(c)(3)(B) is but instead whether it is “fairly possible” to interpret § 924(c)(3)(B) as
employing the conduct-specific approach. St. Cyr, 533 U.S. at 300 (internal quotation marks
omitted). Because the inquiry before this Court is materially different than the inquiry engaged in
by the Fourth Circuit in Fuertes, McNeal, and Aragon, these cases do not foreclose the Court
from adopting a conduct-specific approach to the residual clause.
15 The opinions in Dimaya also referenced this debate; however, in that case, the government had
not asked the Court to reinterpret § 16(b) as incorporated into the INA to require a conduct-
specific approach. See Dimaya, 138 S. Ct. at 1217 (plurality opinion). Accordingly, although
Justices Thomas, Kennedy, and Alito, in dissent, argued that the Court should abandon the
ordinary-case approach with respect to § 16(b), see id. at 1252 (Thomas, J., dissenting), a
majority of the Court declined to do so, at least in part because the argument had not been
presented to the Court, see id. at 1217 (plurality opinion) (“[T]he Government once again has not
asked us to abandon the categorical approach in residual-clause cases. To the contrary, and as
already noted, the Government has conceded at every step the correctness of that statutory
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debate. According to the Court, “in ordinary speech words such as ‘crime,’ ‘felony,” ‘offense,’
and the like sometimes refer to ageneric crime, say, the crime of fraud or theft in general, and
sometimes refer to the specific acts in which an offender engaged on a specific occasion, say, the

fraud that the defendant planned and executed last month.” Nijhawan v. Holder, 557 U.S. 29, 33-

34 (2009) (emphasis in original). And, indeed, the Court has at least sometimes interpreted uses
of the word “offense” in federal statutes to refer to the specific conduct in which a particular
offender engaged. Forexample, in Nijhawan, the Court interpreted the monetary threshold
requirement in'8 U.S.C. § 1101(a)(43)(M)(i), which defines an “aggravated felony” in part as “an
offense that . . . involves fraud or deceit in which the loss to the victim or victims exceeds
$10,000,” to apply to “the specific circumstances surrounding an offender’s commission of a
fraud and deceit crime on a specific occasion” rather than to apply “categorially, i.e., to only

those fraud and deceit crimes generically defined to include that threshold.” Id. at 40; see also

United States v. Hayes, 555 U.S. 415, 426 (2009) (applying a conduct-specific, rather than a
categorical, approach to a prong of the definition of “misdemeanor crime of domestic violence”
that described “an offense . . . committed by a current or former spouse, parent, or guardian of

the victim™).

construction.” (internal quotation marks omitted)); id. at 1232 (Gorsuch, J., concurring in part
and concurring in the judgment) (“I have proceeded on the premise that the Immigration and
Nationality Act, as it incorporates § 16(b) of the criminal code, commands courts to determine
the risk of violence attending the ordinary case of conviction for a particular crime. I have done
so because no party before us has argued for a different way to read these statutes in
combination; because our precedent seemingly requires this approach; and because the
government itself has conceded (repeatedly) that the law compels it. But any more than that I
would not venture.” (citations omitted)). In addition, as discussed below, applying the conduct-
specific approach in the context at issue in Dimaya would have raised practical and constitutional
problems, which further reinforced the majority’s view that it would be improper to abandon the
ordinary-case approach in that case; however, these same concerns are not present in the context
of § 924(c)(3)(B). Accordingly, although the Dimaya opinions discuss the choice between the
conduct-specific and ordinary-case approaches to some degree, the tentative conclusions reached
on that issue do not squarely answer the question presented here.
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Courts have generally relied on'the inclusion of the phrase “by its nature” to interpret
§ 924(c)(3)(B) and other similar residual clauses as requiring the ordinary-case approach'®;
however, this language does not foreclose the conduct-specific approach. Although the inclusion
of the phrase “by its nature” certainly focuses the Court on the inherent characteristics of the
“offense” in question, it does nothing to resolve the underlying question of whether the “offense”
in question is'the generic crime or the specific crime. This conclusion is especially appropriate
considering the Significant difference/between a statute like § 924(c)(3)(B), which criminalizes
specific-eonduct, and statutes such as the ACCA residual clause and § 16(b) as incorporated into
the INA, which determine the impact of previous convictions (many of which may involve state
law) on later, separate proceedings such as federal sentencing proceedings in Johnson and
removal proceedings in Dimaya. Such collateral contexts present the two primary problems that
the Supreme Court confronted in interpreting those residual clauses to require the ordinary-case
approach. First, these contexts necessarily involved the “utter impracticability” of “accurately
reconstructing, often many years later, the conduct underlying a conviction.” Dimaya, 138 S. Ct.
at 1218 (plurality opinion) (internal quotation marks and alterations omitted); see also
Moncrieffe v. Holder, 569 U.S. 184, 200 (2013) (“The categorical approach serves ‘practical’
purposes: It promotes judicial and administrative efficiency by precluding the relitigation of past
convictions in minitrials conducted long after the fact.”). Second, the Court observed that the
adoption of the categorical approach avoided “the Sixth Amendment concerns that would arise”
from courts “making findings of fact that properly belong to juries.” Dimaya, 138 S. Ct. at 1217

(plurality opinion) (quoting Descamps v. United States, 570 U.S. 254, 267 (2013)); see also

' For example, in Dimaya, the plurality opinion explained that “the words ‘by its nature’ in

§ 16(b)” make it “all the clearer” that the text, “[b]est read,” “demands a categorical approach”

because an “offense’s ‘nature’ means its ‘normal and characteristic quality.’” Dimaya, 138 S. Ct.

at 1217 (plurality opinion) (quoting Webster’s Third New International Dictionary 1507 (2002)).
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Apprendi v. New Jersey, 530 U.S. 466,490 (2002) (“Other than the fact of a prior conviction,

any fact that increases the penalty for a crime beyond the prescribed statutory maximum must be
submitted to a jury, and proved beyond a reasonable doubt.”).!” Indeed, as Justice Thomas
explained, “the categorical approach was never really about the best reading of the text” but was
instead adopted “to avoid a potential Sixth Amendment problem with sentencing judges
conducting minitrials to determine a defendant’s past conduct.” Dimaya, 138 S. Ct. at 1256
(Thomas, J:;:dissenting):

These same concerns do not apply to § 924(c)(3)(B). In “§ 924(c) cases, the predicate
offense and the § 924(c) offense are companion contemporaneous crimes, charged in the same
indictment before the same federal judge.” United States v. St. Hubert, 883 F.3d 1319, 1335
(11th Cir. 2018). Accordingly, in such cases, “the record of all necessary facts are before the
federal district court as to both offenses.” Id. (internal quotation marks and alteration omitted).
Moreover, when a defendant in a § 924(c) case elects to proceed to trial, both the predicate
“crime of violence” and the § 924(c) offense are before the fact-finder, which can evaluate the
underlying conduct and make a determination about whether that specific conduct involved the
use of force or by its nature presented a substantial risk that the defendant would use force
against the person or property of another in the course of committing the predicate offense.
Therefore, with respect to § 924(c), there are no practical or constitutional difficulties with

rejecting the ordinary-case approach in favor of a conduct-specific approach.

17 Although Dimaya involved § 16(b) as incorporated into the INA rather than as incorporated
into a criminal statute, the plurality explained that “§ 16(b) is a criminal statute, with criminal
sentencing consequences,” and that it must be interpreted “consistently,” whether it is
encountered “in a criminal or noncriminal context.” Dimaya, 138 S. Ct. at 1217 (plurality
opinion) (internal quotation marks omitted).
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In sum, the text of § 924(c)(3)(B) can be fairly read to support either the ordinary-case or
the conduct-specific approach; however, because applying the ordinary-case approach would
give rise to the same serious constitutional problems that led the Supreme Court to strike down

similar statutes in Johnson and Dimava, the doctrine of constitutional avoidance compels the

Court to reinterpret § 924(¢)(3)(B) as adopting the conduct-specific approach. This conclusion is
reinforced by the absence of the practical'and constitutional problems that concerned the
previous courts interpreting the residual clauses in § 924(e) and § 16(b). Accordingly, the Court
interprets.§ 924(c) in relevant part to apply to the use or carrying of a firearm during and in
relation to, or the possession of a firearm in furtherance of, the defendant’s commission of any
federal crime where the defendant’s actual conduct, by its nature, involves a substantial risk that
physical force against the person or property of another may be used in the course of committing
the offense.'®

Turning to the question of whether Chapman’s specific conduct in committing the
claimed predicate offenses meets this standard, the government’s entire argument on this point
is: “In this particular case, the better interpretation of Section 924(c)(3)(B) would be to permit
this Court to consider Chapman’s own real-world conduct in determining whether his offenses

qualified as crimes of violence. Based on the facts that this Court found 14 years ago, his

offenses surely did.” Gov’t Mem. 28.

'8 Although Chapman does not specifically argue that adopting the conduct-specific approach
would not avoid the constitutional problems identified in Dimaya, the Court observes that
Dimaya makes clear that such an interpretation has no constitutional infirmity. See Dimaya, 138
S. Ct. at 1215-16 (“[W]e do not doubt the constitutionality of applying § 16(b)’s substantial risk
standard to real-world conduct. The difficulty comes, in § 16’s residual clause just as in [§
924(e)’s], from applying such a standard to a judge-imagined abstraction—i.e., an idealized
ordinary case of the crime.” (internal quotation marks, citations, and alteration omitted)).
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Having reviewed the record, the Court disagrees. The primary conduct underlying
Chapman’s convictions on Counts 1 and 5 involved his participation in the paintball group and in
various discussions that occurred among the members of that group; his trip to Pakistan to train
in the LET camp, where he engaged in weapons training and military drills but did not, as far as
the Court is aware, travel to the front lines or engage in active fire; his contact with Pal Singh
and his procurement for Singh of a‘wirelgss video module for use in a model aircraft; and his sale
of at least one rifleto:a co-conspirator. Although all these various activities occurred at the
periphery.of=and, in some casés, with the intent to support—violent actions undertaken by
others, including co-conspirators and LET members, none of these actions involved either
Chapman’s actual use of force or a substantial risk that Chapman would use force.'® Based on
the evidence introduced at trial, the government has not shown that Chapman, for example,
traveled to the front lines or any area of active combat, discharged a firearm in any context other
than target practice, or otherwise used force against the person or property of another.
Accordingly, the Court finds that Chapman’s convictions for violations of § 371 and § 2339A do

not constitute crimes of violence under § 924(c)(3)(B).

' Although Chapman’s specific conduct, particularly with respect to encouraging co-
conspirators to travel to Pakistan and selling at least one of them a rifle, resulted in an increased
risk of these co-conspirators using violence, the Fourth Circuit has explained that the residual
clause does not sweep so broadly. Instead, the “residual clause makes plain (for all its erstwhile
murkiness) that the relevant inquiry is not whether there is a risk of any person using force in any
way tangentially related to an on-going offense, but rather whether there is a substantial risk of
the defendant doing so.” Fuertes, 805 F.3d at 499 (emphasis in original). This portion of Fuertes
survives any reinterpretation of the residual clause because it is based not on any feature of the
ordinary-case approach but instead on the plain language of § 924(c)(3)(B) and, specifically, its
limitation to force that is used “in the course of committing the offense.”
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III.,, CONCLUSION
For the reasons stated abeve, Chapman’s Motion to Vacate [Dkt. No. 813] will be
granted and his convictions on Counts. 11, 20, and 22 will be vacated by an appropriate Order to

be issued with this Memorandum Opinion.

L%
Entered this 14 day of July, 2018.

Alexandria, Virginia %ﬁ
Is/

Leonie M. Brinkeria
United States District Judge
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