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Defendant, THOMAS OSADZINSKI, by and through his attorneys, STEVEN A.
GREENBERG and JOSHUA G. HERMAN, and pursuant to Rule 32(c) of the Federal Rules of
Criminal Procedure and 18 U.S.C. §3553(a), respectfully submits his Sentencing Memorandum.

I INTRODUCTION

The significant mitigation and the unique circumstances of this case compel a sentence
that is not warped by the fear-driven rhetoric of terrorism and its draconian sentencing guidelines.
Those guidelines, regardless of the Court’s position on the “terrorism enhancement,” are not even
a fair starting point, much less reflective of an appropriate sentence.! This is a terrorism case in
name only. As shown by the evidence at trial, Tommy Osadzinski avoided contact with the
designated terrorist organization, even when the undercover government operatives offered him
repeated opportunities to do so through pretense and exhortation. It is also a terrorism case where
Tommy engaged in no prior violent acts, as the case agent acknowledged. (PSR, p. 8, 922). Instead,
Tommy made excuse after excuse to eschew the opportunities provided by the operatives to
participate in preparatory violent acts, and showed no initiative to engage in actual violence on his
own.

Yet, at the same time, it is a case where—notwithstanding the legal defenses and arguments
raised by counsel throughout these proceedings—Tommy fully recognizes what he did was wrong
and that he must be held accountable. Tommy understands that, in the real world, there is no First
Amendment absolutism and that even if the videos he viewed, copied, and shared were not in
themselves illegal and can still be found online, that does not mean that he was right to share and

preserve them. Tommy is deeply remorseful for his conduct, the risks that his decisions created,

! The defense has separately objected to the terrorism enhancement (U.S.S.G. §3Al1.4) in a
contemporaneously filed pleading.
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the suffering he has caused his family and wife, and the irreparable damage that he has done to his
own life by destroying his college career and branding himself as a terrorist for the rest of his life.

Tommy has arrived at this understanding over the course of his three years of detention
under the most difficult conditions of confinement during the COVID-19 pandemic at the MCC.
He has exhibited tremendous growth during his period of harsh isolation. He is hopeful that the
Court recognizes that it is sentencing him for the words and actions of a 19 and 20-year-old, who
is now just a figment of the still-young man who stands before the Court. The Tommy of today is
a completely different person than the person whose conduct was on trial. This is one of the rare
cases where the offense conduct can only be understood through the lens of the defendant’s
evolving history and characteristics. That is why it is necessary to first discuss Tommy’s history
and characteristics before addressing the nature and circumstances of the case, reversing the order
of 18 U.S.C. §3553(a)(1). Moreover, Tommy’s history and characteristics have not been presented
to the Court, but the nature and circumstances of the offense have been through the trial evidence.

For example, it is not possible to measure the seriousness of Tommy’s online chats without
first appreciating that not only were those chats anonymous and online, where provocation is the
norm and real-world accountability is the exception, but they were also the words of a teenager
who was struggling with his identity. At that time Tommy was also undergoing significant mental
health issues that were treated by a revolving door of medications and even an emergency
hospitalization contemporaneous with the offense conduct. His mental health struggles included
obsessive-compulsive behavior, anxiety, and depression that remained largely untreated during the
offense conduct.

It is also not possible to sentence Tommy for his words and actions without first

appreciating the significant growth that he has experienced during three years of imprisonment
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that have been nothing short of shock-therapy. This growth has been due to his own natural
maturation and the ongoing support of his family. Indeed, and fully consistent with brain science,
Tommy’s executive functioning and cognitive thinking skills have significantly developed as he
has matured over the last three years. Since his incarceration, Tommy has read over 100 books
covering a wide range of topics and different perspectives. (See Exhibit B). He has dedicated
himself to this self-study as he continues to plan for a future that includes finishing college and
reuniting with his family and wife. These loved ones have been constant pillars of support during
these arduous three years and remain committed to ensuring his reentry into society. Recognizing
Tommy’s ongoing maturation also shows that the risk of recidivism is minimal and can be
managed and monitored through the strict conditions of supervised release proposed by Probation.
Together, these history and characteristics are powerful mitigating factors that put the nature and
circumstances of the case into proper context.

Accordingly, for the reasons set forth below, counsel respectfully submit that a sentence of
sixty (60) months, modestly below Probation’s recommended sentence and just under the properly
calculated guideline range without the severe “terrorism enhancement,” to be followed by three
years of supervised release with the strict conditions recommended by Probation, is sufficient but
not greater than necessary to achieve the purposes of sentencing in this unique case.

I1. SENTENCING MEMORANDUM

A. Legal Standards

The Federal Sentencing Guidelines serve as a “starting point” and “initial benchmark” for
determining a just and appropriate sentence. See Gall v. United States, 552 U.S. 38, 49-51 (2007);
Pepperv. United States, 562 U.S. 476 (2011); Kimbrough v. United States, 552 U.S. 85, 108 (2007)

(quoting Gall, 552 U.S. at 49); United States v. Hill, 645 F.3d 900, 905 (7th Cir. 2011). Under
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Gall, sentencing judges must “consider all of the 3553(a) factors” to arrive at a just sentence that
is “sufficient but not greater than necessary” to achieve the purposes of sentencing. 18 U.S.C. §
3553(a).

The Seventh Circuit has emphasized how “the Guidelines are, after all, guidelines [that]
must be considered seriously and applied carefully.... In the end, however, the defendant’s
sentence is the responsibility of the district judge, after careful consideration of all the relevant
factors under 18 U.S.C. § 3553(a).” United States v. Lopez, 634 F.3d 948, 953-954 (7th Cir. 2011)
(internal citations omitted). Adequate consideration of the §3553(a) sentencing factors helps
ensure that the sentencing decision is individualized, as it must be. Individualized consideration
necessarily requires the Court to impose a sentence that is “sufficient but not greater than
necessary”—a standard also known as the “parsimony” clause that is the “overarching provision”
of § 3553(a). Kimbrough, 552 U.S. at 101. By its very terms, that provision instructs the Court to
consider a sentence that is the least severe, i.e., not greater than necessary. See United States v.
Santoya, 493 F. Supp. 2d 1075, 1077 (E.D. Wis. 2007) (“This is the so-called ‘parsimony
provision,” which requires district courts to impose the minimum punishment needed to satisfy the
purposes of sentencing—just punishment, deterrence, protection of the public and rehabilitation
of the defendant.”). The need to craft a sentence based on Tommy’s individualized characteristics,
not fear and rhetoric, is essential to ensure that the sentence is not greater than necessary.

B. History and Characteristics of Defendant—8§3553(a)(1)

In determining the sentence to be imposed, the Court must consider the “history and
characteristics of the defendant.” 18 U.S.C. § 3553(a)(1). While the PSR provides an overview
(PSR, pp. 12-19, 4951-96), to ensure that the Court’s sentence “fit[s] the offender and not merely

the crime” (Pepper, 131 S.Ct. at 1240) it is necessary to expand on certain points, particularly with
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the benefit of the character letters submitted in support of Tommy from those who truly know

him.2

1. Tommy’s Upbringing and Ongoing Family Support

Tommy grew up in a close-knit and supportive family with his parents and older sister, a
newly barred attorney. The strength of those bonds has been tested by Tommy’s arrest, trial,
conviction, uncertainty of sentencing, and stigma of being branded a “terrorist.” Tommy’s family
and friends speak of the intense pain that they have experienced because of this case and his
incarceration. His mother writes, “I hurt so much because of what happened to us. I live with
tremendous pain and darkness. ... Yes, I am alive but I feel like my life has stopped.” (Ma.
Osadzinski, Letters 002); (Me. Osadzinski, Lettres 009, “I will not sugarcoat our pain; it has been
unbearable.”). Knowing that he is the reason for such unnecessary hardship causes Tommy intense
pain, remorse, and regret.

But despite these hardships and feelings of utter sadness, the family is now closer than
ever. They speak as much as the conditions at jail permit. (PSR, p. 12, 453). To their great credit,
Tommy’s family has steadfastly supported him during the case. (I/d). They will continue to do so
for whatever remaining term of imprisonment he must serve, and they will be there for him during
his post-release supervision. His family stands by his side because they know that he not only has
the capacity to change his mindset, but, as they will readily attest, he already has shown those
changes and has expressed remorse for his conduct during the past three years of incarceration.
They know these things to be true because they have watched Tommy grow and mature over the
years into someone whom they know will make positive contributions if given the opportunity to

do so.

? These letters have been filed under seal as Group Exhibit A. Copies of the letters will be provided to the
government and Probation.
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Tommy is a first-generation American who was taught to value the freedoms of this
country. His mother and father separately immigrated from Poland, both seeking the proverbial
American Dream while escaping difficult political and financial conditions of their home country.
His father immigrated with his family when he was 10 years old after his parents escaped the
“communist environment” in Poland and sought political and religious freedoms in America. (R.
Osadzinski, Letters 004; see also Ma. Osadzinski, Letters 001). His parents are both hard-
working. (PSR, p. 12, §54). They dedicated themselves to ensure that their son and daughter could
access education and opportunities that were beyond their own reach. (R. Osadzinski, Letters 004)
(“We started to plan for our children’s college education since they were born. It was our duty to
make sure they strive to have a better life then us, and have families of their own.”).

The Catholic church also played a large part in Tommy’s young life. His father writes how
the family went to Church every Sunday, and that Tommy was “taught to treat people with
kindness and respect.” (R. Osadzinski, Letters 004). Others recall how Tommy would try to live
out those lessons, whether it was putting others before himself (R. Osadzinski, Letters 006);
having “empathy for children with disability” (Ma. Osadzinski, Letters _001); caring for animals
and others in need (Letters_016); (T. Podolski, Letters 020); (T. Lestari, Letters 012); and, at
present, helping illiterate inmates in the jail. (Me. Osadzinski, Letters _009).

As discussed in more detail below, Tommy has a relentless intellectual curiosity that has
led him to consume a veritable library of material while at the MCC and to learn new subjects and
material. Others saw these traits in nascent form when he was a child. (M. Chwistek, Letters 021)
(“I remember him being a happy, smart and creative child.”). Early on he had a thirst for studying
and learning new things on a wide variety of subjects. (A. Mordzinski, Letters 023, “As Tom got

older and smarter he stayed passionate about studying and learning new things. He was always a
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very bright kid. Back than I had several conversations with Tom and I was very impressed with
his all-around knowledge.”); (A. Najder, Letters 018, “He was intelligent and curious to learn new
things.”).

Tommy spent hours with his father learning how to work on cars, which continued into his
teenage years when he had a car of his own. (A. Mordzinski, Letters 023, “I also noticed on
number of occasions that Robert and Tom were very close. I remember Robert and Tom showing
us a black Ford Mustang restoration project which for me was a wonderful example of their father
and son bonding time. Tom could talk for hours about various little details and how much heart
and time they put into that car.”); (A. Najder, Letters 018, Tommy preferred “to work with his
father to update their cars or doing some woodwork™); (K. Osadzinski, Letters_015). The hours
spent with his father no doubt cultivated his knack for tinkering and fixing. Indeed, his uncle recalls
how he built a birdhouse with his father and continued to improve it by adding a camera connected
to a thermometer to monitor the birds. (T. Podolski, Letters 020). But his intellectual curiosity
also led him to challenge things. His father writes, “Tommy at earlier age was a handful, could
not stand still at church, always curious and questioned everything. Had opinions about different
topics.” (R. Osadzinski, Letters 004).

These traits contributed to Tommy’s personal decision to convert to Islam as a teenager.
His father recalls that Tommy learned about Islam in one of his high school classes. (R. Osadzinski,
Letters 005). Tommy would continue to explore Islam on his own and eventually decided to
convert in the summer of 2018 on his own. (PSR, p. 13, 458). His father notes that Tommy found
Islam “appealing as a source for self-improvement which helped him cope with stress and anxiety,

refrain from any use of alcohol or drugs and strive to be a good person.” (R. Osadzinski,
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Letters 005).> As discussed below, it was during this precise time-period that Tommy was also
suffering serious mental health problems, including an emergency hospitalization. He saw Islam
and its strict tenets as a way to organize and structure his chaotic life.

But Tommy’s exploration of Islam as a teenager was almost entirely self-directed, and
notwithstanding the earnestness of his desire to learn about the religion, came at a confusing point
in his life when he was struggling with his identity. His unbridled, often obsessive intellectual
curiosity, combined with his contrarianism and questioning of authority (part innate, part
adolescent), his mental health issues, and the lack of guardrails on the Internet, created a caustic
combination that no doubt derailed and misdirected what was an honest desire to learn the truths
about the religion. Now, from a perspective of greater maturity and free of the mental health
problems that troubled him in the past and without unfettered access to the Internet, Tommy now
sees how far off-path he veered in his attempt to understand the religion.

One positive result from Tommy’s conversion to Islam was his marriage to Tuti Lestari,
on June 29, 2019. (PSR, p. 13, 955). Tragically, they were only able to spend several weeks
together before Tommy was arrested in November 2019. His wife writes, “We only spent time
together for less than a month after our wedding and we planned for second visit but he couldn’t
make it happen which saddened me greatly and the whole family. It supposed to be our
honeymoon.”) (T. Lestari, Letters_013). Prior to his arrest, Tommy was in the process of preparing
immigration paperwork for Tuti to move to Chicago. They still plan to be together. (T. Lestari,

Letters 012) (“He also dreaming about having a big family with me, having many children

> In her letter, his mother suggests that his conversion was related to his difficulty understanding
Catholicism. (Ma. Osadzinski, Letters 002).
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together and raise them in a very loving and good way and give them anything the best we never
had.”).

The two have maintained regular contact with each other despite the multiple barriers that
stand between them, including physical distance, multiple time zones, and the restrictive
conditions at the MCC that limit Tommy’s ability to communicate with others. Tommy’s parents
have accepted Tuti as part of the family and speak regularly with her. (Ma. Osadzinski,
Letters_003) (“We all love Tuti very much, she is the most wonderful young woman. I speak with
her every day; we help each other carry on.”); (PSR, p. 13, 9455, “the defendant’s father was
supportive of the defendant’s marriage to Ms. Lestari after he recalled his own marriage to the
defendant’s mother when they were young.”). But Tommy’s love for his wife is tempered with
the reality of his incarceration and the uncertainty of his future. As much as he wants to remain
with his wife, the term of imprisonment could ultimately determine if he will, or whether he must
make the difficult decision to tell her to “live her life”” without him for her sake. (PSR, p. 13, 955).

The entire family hopes that such an unfortunate outcome can be avoided and they remain
committed to providing post-release support for Tommy. On this important point, Tommy’s sister
emphasizes how, despite the unbearable pain that Tommy’s incarceration has caused the family,
the mutual support has grown stronger and bodes well for his reintegration into society: “This
level of devotion is unprecedented, and it has moved me very much. Tommy has the best possible
support system waiting for him to help him re-enter society.” (Me. Osadzinski, Letters 009).

2. Tommy’s Mental Health Issues at the Time of the Offense

Tommy experienced serious mental health issues shortly before and during the offense
conduct. Those mental health issues required medication, treatment, and even hospitalization on

one occasion. While Tommy’s mental health issues are detailed in the PSR and based on records
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that have been provided to Probation (see PSR, pp. 14-16, 9461-71), several salient points are
highlighted below, as these issues require significant consideration as the Court weighs Tommy’s
history and characteristics, and also the nature and circumstances of the offense.

Tommy sought mental health care for anxiety in August 2017, soon after he turned 18 and
just as he began his freshman year at DePaul. (PSR, p. 14, 961). He was prescribed Paxil, which
had no effect. (/d.). Just two months later, on October 18, 2017, Tommy saw another mental health
doctor complaining of anxiety problems. (PSR, p. 14, 963). Significantly, he reported that he had
been experiencing depression and anxiety problems in high school but had not reported them.
(Id.). These anxiety problems manifested in physical symptoms, such as shortness of breath and
increased heart rate. He also expressed being unable to “enjoy things or get food.” (/d.). Also
notable, Tommy showed signs of obsessive-compulsive disorder. (/d.). Tommy was diagnosed
with generalized anxiety disorder, panic disorder, generalized social phobia, and major depressive
disorder in full remission. (/d.). He was prescribed fluoxetine (Prozac), which treats obsessive
compulsive disorder, major depressive disorder, and panic disorder, and propranolol, which is a
beta blocker used to treat high blood pressure and increased heart rate. (/d.). These mental health
interventions did not help.

On March 19, 2018, Tommy sought treatment for his anxiety from another provider. (PSR,
p. 14, 964). He was prescribed another medication, paroxetine (Paxil), an anti-depressant used to
treat manic depression, obsessive compulsive disorder, panic disorder, and social anxiety disorder.
(1d.).

One month later, on April 19, 2018, Tommy was seen by another doctor after continuing
to experience mental health issues including general anxiety, compulsive behavior, avoidance of

situations associated with traumatic events, and difficulty concentrating. (PSR, p. 14, 965).

10
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Medical records indicate that the doctor believed that Tommy’s anxiety was likely “‘due to a
combination of biological, psychological, and social/environmental/situational factors.”” (PSR, p.
14, 965). He was prescribed yet another medication, alprazolam (Xanax), used to treat anxiety and
depression. (PSR, p. 15, 965). This doctor developed a treatment plan that involved lorazepam
(Ativan), used to treat anxiety, and fluoxetine (Prozac). (/d.).

To put things in context of the larger timeline of significant case events, it was in February
2018 that Tommy’s ex-girlfriend made a tip to the FBI that he was obsessively collecting and
watching ISIS videos. (PSR, p. 4, 96). That tip that kicked off the investigation into Tommy. It is
clearly significant that at the same time the investigation began, Tommy was experiencing severe
anxiety issues and demonstrating obsessive-compulsive behavior and simply not thinking clearly.
The interventions around this time failed to help Tommy’s mental health issues. Those issues
were apparent to others at the time. On June 4, 2018, the FBI interviewed one of Tommy’s high
school friends. As reflected in the FD-302 report from that interview, this friend described Tommy
as a “‘computer guy’ and ‘crazy’ due to mental illness.” (FBI302 001-000019).*

Things became much worse on July 17, 2018, when Tommy was admitted to NorthShore
University Health System on an emergency basis for what his family believed was an allergic
reaction to Xanax and Prozac. (PSR, p. 15, 966). He reported having difficulty breathing and
experiencing anxiety. (/d.). Asnoted in the PSR, hospital records reflect that Tommy was crying,
agitated, not “making sense,” speaking only in Polish, felt “acutely fearful,” and told hospital staff
that his elevated anxiety was due to legal issues, which specifically related to the FBI’s attempt to

interview him and his family members. (/d.). Hospital records curiously suggest that he overdosed

* This same friend told the FBI that Tommy was “not ‘violent’, he was struggling to find his place in the
world” and that he was a “good person.” (FBI302_001-000020).

11
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on Xanax despite the fact that he only took one .5 mg tablet based on the number of pills he had
remaining. (/d.). Tommy was discharged from the hospital after being diagnosed with acute
anxiety and benzodiazepine intoxication, even though “a drug test returned negative results for
benzodiazepines.” (Id.). Based on the medical records, it appears that Tommy was not admitted
on an inpatient basis because he did not present himself as a danger and denied hallucinations.
(Id.). To again put things in the context of the timeline of the case, it was on June 6 and 29, 2018,
that Tommy chatted with OCEIl in the Telegram “weapons” room, just weeks away from his
hospitalization.

On July 19, 2018, two days after his emergency hospitalization, Tommy was seen at an
outpatient mental health treatment center in Chicago for his anxiety issues and for nightly
nightmares that he was experiencing. (PSR, p. 15, 967). He told the treatment providers that he
believed he was being followed by the FBI. (/d.). Tommy was diagnosed with “adjustment
disorder, anxiety, and cannabis use disorder, moderate, in sustained remission.” (/d.). The facility
recommended intensive outpatient treatment, medication management, and family therapy. (/d.).
None of these follow-up interventions took place.

Tommy and his family believe that the battery of medications he was prescribed in a short
period of time did not effectively treat his mental health issues. (PSR, p. 15, §68). If anything, the
carousel of medications exacerbated matters. Tommy stopped taking medication entirely in July
2019. While his anxiety issues are still present, he reports being able to manage the anxiety by
reading, studying, and keeping himself productive in jail, which “helps alleviate feelings of
anxiety.” (/d.). Importantly, Tommy also noted that his regular communications with his family

stabilize him. (/d.). While Tommy’s haphazard and potentially counter-productive mental health
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treatment history left much to be desired, there is little doubt that he will benefit from treatment
and therapy as part of his supervised release.

In addition to the mental health issues, Tommy’s sister and a long-time family friend
express concerns about a potential neuropsychological disorder that was missed. Tommy’s sister
told Probation that even though her brother did not show obvious signs of mental and emotional

(113

health problems, she now believes he displayed “‘subtle’ signs of autism when he was young.”
(PSR, p. 15, 969). Those signs included food intolerances, playing alone for extended periods of
time, and being more emotionally sensitive than his peers. (/d.). Tommy’s mother also wonders
whether “she missed signs that he could have benefitted from special education services.” (PSR,
p. 17, 984).

Another long-time family friend who “evaluates pediatric neurodevelopmental disabilities”
for a living has expressed the same concerns about an undiagnosed neuropsychological disorder.
(Letters_016). In their letter, they note how objective factors indicate a potential disorder and, at a
minimum, call for an evaluation. Specifically, Tommy’s “language milestones were not met on
time; he did not speak until the age of 3 years (for context, typically developing children begin
saying single words around 12 months, and phrase speech by 2 years).” (Letters_016). He also
engaged in “sensory-seeking behaviors” like smelling his sister’s hair. (Letters 016). Based on
their own observations from growing up with Tommy, they also recall his “social difficulties,

sensory sensitivities, repetitive speech, and restricted interests” that could be indicators of autism

spectrum disorder. (Letters 017).

> This individual has expressed a desire to remain anonymous for professional reasons even though their
letter is submitted under seal.
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Importantly, the author notes that there is a “great stigma of psychological disorders in our
Polish immigrant community” that may have led to Tommy never being evaluated for potential
neurodevelopmental disabilities. (Letters 016). Such disabilities are “wrongfully attributed to

299

‘neglectful parenting’” that discourages testing and prevents children from receiving interventions.
(Letters_017). Based on their professional experience, they would have encouraged Tommy to
get evaluated “at a center specializing in autism spectrum disorders” but that “[h]ighly intelligent
adults on the spectrum can be difficult to diagnose without an extensive parental interview of
childhood behavior and a performance-based assessment specifically evaluating autism symptoms
(ADI-R and ADOS-2, respectively).” (Letters_017). Upon his release, Tommy’s family intends

to give him a full neuropsychological analysis and all meaningful supports that he may require.

3. Tommy’s Youth and Immaturity at the Time of the Offense

Tommy was only 19 years old during much of the offense conduct and only 20 years old
at the time of his arrest. He had just started his junior year at DePaul. His youth should not only
be seen as a strong mitigating factor but should also be as evidence of his strong potential for
rehabilitation. Tommy has already demonstrated that rehabilitation for the past three years, which
has coincided with the maturation of his developing brain, specifically the frontal lobe that
crucially facilitates our decision-making. Indeed, the Supreme Court, Congress, and the
Sentencing Commission have identified youth as a mitigating factor that prohibits the most severe
sentences and often justify a reduced sentence in other circumstances. Ongoing research and
scholarship concerning brain development in young adults provides even more reasons to temper
the punishment imposed on young offenders like Tommy. These issues are highly relevant for the

Court’s consideration, and together they provide strong support for a sentence well below the
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guidelines, particularly given Tommy’s lack of meaningful criminal history prior to his arrest and
his demonstrated rehabilitation while in pretrial custody.

The Supreme Court has issued a string of cases relying on Eighth Amendment cruel and
unusual punishment standards to prohibit the most severe punishments, namely the death penalty
and life without parole, for juvenile offenders. See Roper v. Simmons, 543 U.S. 551 (2005);
Graham v. Florida, 560 U.S. 48 (2010); and, Miller v. Alabama, 567 U.S. 460 (2012). These
decisions rely on scientific studies that identify how juvenile offenders are categorically different
and less deserving of the most severe punishments because they display “transient immaturity,”
are more susceptible to the influence, and due to their developing brains, have a greater potential
for rehabilitation. For instance, in Miller, the Court held that mandatory life-without-parole
sentences for juvenile offenders were unconstitutional because juveniles are “constitutionally
different from adults for the purposes of sentencing” because “juveniles have diminished
culpability and greater prospects for reform” and “are less deserving of the most severe
punishments.” Miller, 567 U.S. at 471. The Court recognized that psychological, neurological,
and social science substantiate how a child’s culpability is less than an adult’s with regard to any
offense. Id. at 474.

Echoing these judicial findings, Congress has encouraged the Sentencing Commission to
ensure that guidelines recommend non-prison sentences for first-time offenders who are not
convicted of crimes of violence. 28 U.S.C. § 994(j). In 2010, the Sentencing Commission amended

its policy statement on age to expressly state that departures may be based on age and youth. See
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U.S.S.G. §5H1.1, titled “Age (Policy Statement).” The commission has updated its view of youth
as being “not ordinarily relevant” to finding that it “may be relevant.”

Recent scientific research has continued to provide support for treating younger offenders,
including late adolescents like Tommy, with greater leniency at sentencing. In a 2022 report
entitled, White Paper on the Science of Late Adolescence, A Guide for Judges, Attorneys, and
Policy Makers, researchers observed that late adolescents like Tommy between ages 18-21 act
more like adolescents (ages 14-17) than young adults (ages 22-25) “due to differences in brain
maturation.”” See also Elizabeth Scott, Young Adulthood as a Transitional Legal Category:
Science, Social Change, and Justice Policy, 85 Fordham L. Rev. 641, 642 (2016) (“Over the past
decade, developmental psychologists and neuroscientists have found that biological and
psychological development continues into the early twenties, well beyond the age of majority.
Recently, researchers have found that eighteen-to twenty-one-year-old adults are more like
younger adolescents than older adults in their impulsivity under conditions of emotional arousal.”).

2 ¢

Compared to young adults, late adolescents are more likely to “take more risks,” “engage

2 6

in sensation-seeking behavior,” “respond to immediate outcomes and are less likely to delay

99 ¢

gratification,” “are more responsive to peer involvement,” and “are also more easily swayed by
adult influence and coercion.” White Paper on the Science of Late Adolescence, p. 2. Tommy’s

provocative online comments and risky communications with unknown people online were all

 The Commission explained that it “adopted this departure standard after reviewing recent federal
sentencing data, trial and appellate court case law, scholarly literature, public comment and testimony, and
feedback in various forms from federal judges.” (Appendix C—Volume III, November 1, 2010 (amendment
739), “Reason for Amendment,” p. 1193 of 2016 Edition).

" Catherine Insel & Stephanie Tabashneck, White Paper on the Science of Late Adolescence: A Guide for
Judges, Attorneys, and Policy Makers, Center for Law, Brain & Behavior, Massachusetts General Hospital,
p- 2 (2022) (available at: https://bit.ly/3TZHUOw) (last visited, Oct. 27, 2022) (“White Paper on the Science
of Late Adolescence”).
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features of his adolescent behavior. Additionally, his relationship with the CHS, who was older
than him, treated him to dinner, taught him religion, gave him false praise, supervised him for a
“ruse” job and paid him $1,000, and offered the potential for future work, bears the markings of
an adolescent susceptible to adult influence. Research also indicates that most late adolescents
who engage in criminal behavior “will not continue to offend and become adult repeat offenders
through their twenties, thirties, and beyond.” Id., p. 3. Tommy has already demonstrated
rehabilitation while in prison, accompanied by his maturation and understanding of his
wrongdoing.

Thus, the evolving legal standards which are backed up by science, very much support how
Tommy has a significant opportunity to move beyond his conviction in this case, and the poor
decision-making that led to his involvement in this offense, so that he may live a productive, law-
abiding life. Put simply, the Court can and should consider these points and Tommy’s youth under
§3553(a). See Gall, 552 U.S. at 58 (holding that “it was not unreasonable for the District Judge to
view Gall’s immaturity at the time of the offense as a mitigating factor.... Indeed, his consideration
of that factor finds support in our cases.”).

4. Tommy’s Ongoing Pursuit of Education and His Future Plans

Tommy’s inability to continue and complete college is a significant consequence of his
actions. As noted above, his immigrant parents worked hard to ensure that he had a chance to go
to college. Through his conduct, he has failed them and he has failed himself. When he was arrested
in November 2019, Tommy had just started his junior year at college at DePaul and had completed
92 credit hours. (PSR, p. 17, 481). And in the Spring of 2021 when he should have been graduating,
he was languishing in the MCC under strict COVID-19 protocols with limited access to his family

after being expelled from DePaul based on his arrest in this case. For someone with a deep love of
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learning who was looking forward to graduating and pursuing a successful career, his inability to
continue college was a devastating loss. (Me. Osadzinski, Letters 008, “I want to highlight
Tommy’s passion for knowledge and education and his exceptional work ethic. He tries to shield
us from how arduous and painful it is for him to be incarcerated but he often expresses deep sadness
about his loss of university education and worries that no other institution will allow him to
continue to study.”).

At DePaul Tommy sought course material covering a wide variety of topics. His focus
was on computer studies, which started out rather rough as noted in his college transcript, including
an “F” in “Python for Programmers,” a “C+” in “Data Analysis” in the Spring 2017-2018 semester,
and a “C+” in “Intro to Computer Science I”” in the Winter 2018-2019 semester. (Exhibit C). He
also took classes in Modern Russian Authors (Nabokov & Bulgakov), Diversity & Inclusion in
Cinema & TV, a Multiculturalism Seminar, and several classes connected to Islamic studies. (/d.).

Tommy has not let his expulsion from DePaul and incarceration deter his quest for learning,
knowledge, and self-improvement. While he completed some programs at the MCC when they
recently became available after the restrictive pandemic-related conditions abated (PSR, pp. 17-
18, 986), he has also taken the initiative to read voraciously while at the MCC, constantly seeking
to satisfy his intellectual curiosity with new subjects. He has sought a wide variety of topics and
exposure to a broad spectrum of perspectives.

In their letters, his family members write about his insatiable appetite for books. (Ma.
Osadzinski, Letters 002, “All this time he is keeping himself busy reading books and working on
math problems and drawing. We send him books on a regular basic [sic], he has read more books
that some people in a lifetime. He keeps a list of books he read [sic] which I’'m sure you will see.”).

Indeed, as reflected in Exhibit B, since his arrest in November 2019, he has read over 100 books.
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The wide range of authors subject matter is nothing short of incredible and speaks volumes as to
his mindset. For instance, he has read classics (Jane Austen, William Shakespeare, Poe,
Dostoevsky, Tolstoy, Twain, Thoreau); more contemporary works (Lee, Orwell, Wells, Salinger,
Bradbury, Vonnegut); science fiction and horror (Herbert, King, Sagan); works on law, advocacy,
and legal criticism (Alexander, Burger, Scalia); and numerous other works. He has read The Diary
of Anne Frank and studied Russian history. He has read The Godfather and The Adventures of
Alice in Wonderland. He has read Dale Carnegie and Alex Haley.® As of writing, Tommy has
shared with undersigned counsel that he is presently reading Les Miserables by Victor Hugo,
Arabian Nights, by John Arden, and I Wouldn’t Have Missed It: Selected Poems of Ogden Nash.
His family supplies these books and can attest to his appetite for a wide variety of topics. His
sister notes how he is drawn to biographies of Supreme Court Justices:

My brother has read an innumerable amount of books over the last three years, from

light-hearted comic books to great works of English and Russian literature. His

favorite by far are biographies and historical non-fiction, in particular biographies

of Supreme Court Justices. His favorite Supreme Court Justice is Justice Felix

Frankfurter, a champion of civil rights and the marginalized, but there are many

close seconds, including Justice Ruth Bader Ginsburg, owing to her background as

a child of Eastern European immigrants and her prolific civil rights advocacy.
(Me. Osadzinski, Letters_009). His list of books in the to-be-read queue is nearly as long as the
attached list.

The quantity of what Tommy has read over the past three years is no doubt impressive and

speaks to his determination and potential. Not only has Tommy read these numerous works, he

has taken copious notes and copied his favorite quotes. He has provided hundreds of pages of

¥ The attached list does not include the numerous Manga and graphic novels that Tommy has read, as the
names of which will likely have little meaning to most, despite being considered classics of their genre.
His consumption of Manga is worth noting for no other reason to highlight the letter of his wife, who notes
how Tommy said he “will keep his manga comics for [their] future children which is so sweet.” (T. Lestari,
Letters 014).
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handwritten notes to undersigned counsel. After reading (and sometimes re-reading) these books
Tommy will donate them to the MCC book cart or library for others to read, and has even started
a book club. (Me. Osadzinski, Letters 009, “While incarcerated at the MCC, he has tutored other
people, started an informal book club where he passes around the countless books my parents send
him to others with no support system, and written letters for people who are illiterate.”).

But perhaps more important than the quantity is the scope and quality of the works that
Tommy has personally chosen to read. He has deliberately engaged a wide variety of topics
reflecting pluralistic perspectives. That diversity of viewpoints is contrary to the singular and
myopic messaging that groups like ISIS mandate. Reading /984, Fahrenheit 451, and other
fictional works warn of the deadly conclusions of fascistic and nihilistic societies like ISIS set out
to create. Reading The Diary of Anne Frank and learning about Nazi Germany show what happens
when that fascism becomes reality. This is simply not the reading list of an ISIS supporter.

It is also worth noting that in addition to this extensive reading, Tommy has also studied
Calculus while at the MCC. (Me. Osadzinski, Letters 009, “He enjoys mathematics greatly, self-
studying calculus and discrete mathematics from a series of textbooks.”). As reflected in his high
school transcript, Tommy did not fare so well in Precalculus, mustering only a “D” in his senior
year. He managed a “B-" when he retook Precalculus as a Freshman at DePaul in 2017. More
recently, he threw himself back into the subject and has provided undersigned counsel over 220
pages of legal-size handwritten calculus problems. The point here is not to show that Tommy will
be a mathematician, but to illustrate his enormous self-directed energy to learn acquire information
and test himself. Given proper outlets and opportunities to channel that energy, Tommy will no
doubt make positive and productive contributions. A sentence that forces him to languish

unnecessarily behind bars will delay and may even stunt that ambition and drive.
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On that theme, Tommy thinks about his future daily. After completing his college
education in either English literature or computer-related courses, he would like to become a
professor or teach in some capacity. (PSR, p. 17, 482). He has discussed these plans with his
family. (R. Osadzinski, Letters 006, “Tommy has a life that still needs to be lived. Tommy has plans
to finish his college education.”); (Me. Osadzinski, Letters 008, “Despite these obstacles, Tommy
wants to go back to school and has expressed a desire to become a teacher or a college professor.
I think teaching would be an ideal profession for him, as he has endless patience for others and a
natural gift for explaining information.”).

But he also knows that these goals might just be aspirations. Tommy understands that the
stigma of his conviction may prevent him from even enrolling in college, much less becoming a
teacher. He only hopes that schools will recognize his rehabilitation and see beyond the conviction,
or at a minimum see value in him being able to serve as a cautionary tale that he can use to help
others. Despite the inevitable challenges that he will face when trying to re-enroll in college,
Tommy is determined to do so and only hopes that the sentence imposed does not unnecessarily
delay the completion of his college degree.

5. Tommy Has Endured Harsh Conditions of Confinement
for Three Years During the COVID-19 Pandemic

Tommy has spent the entirety of the global pandemic in pretrial detention over the past
three years. Isolation, service interruptions, and physical restraints were and continue to be at
unprecedented highs. Most programs have been unavailable until recent, and after a long period of

time without any social visits, detainees are now permitted to have in-person social visits, albeit
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separated by plexiglass prohibiting all physical contact.” Tommy has personally endured COVID-
19 infections without ameliorative care and medication.

Tommy experienced pure hell in the early stages of the pandemic when there were no
available vaccines and when the prospect of an outbreak and infection in jail carried the real
prospect of serious health consequences and even death. In those early days when the virus was
both a real and existential threat, Tommy and other inmates at the MCC were locked in their cells
for close to 24 hours every day. In April 2020, inmates at the MCC were granted 15 minutes per
day to shower and use the phones to contact their families. These conditions lasted for about one
month, when inmates were then allowed one hour out of their cells per day. The most restrictive
conditions have since been lifted but not without leaving a lasting psychological impact on inmates
like Tommy.

In painful and personal terms, Tommy’s mother describes the impact of her son’s
incarceration as follows:

When I visit with my son, I see grown man, now 23 years old, he describes himself

as feeling as age of 50. Currently we can only see him once a month for one hour,

separated by a proxy glass, no hugs. He knows that this will follow him forever.

His incarceration is during Covid time. He had Covid few times. Results were

confirmed by two tests, he was sick four times total and not tested. Pandemic times

made the whole situation even more difficult. For a year and a half, we had no visits,

daily phone call is 15 minutes but in real life when many inmates are on the floor

and need to make a call, he has to cut that time short. Every day, I knew that he was

sitting, locked in for 24 hours in a small cell. No walks, no exercise, no social

activities and sometimes no daily shower. I fear for his physical health and mental
health, as well as others there.

? The PSR notes but a single disciplinary ticket from Tommy’s entire three-year stay at the MCC. (PSR, p.
4, 414). This disciplinary report was finalized on January 15, 2020, and related to Tommy’s refusal to lock
down when instructed by an officer. Tommy has explained to counsel that the incident occurred in
December 2019. At the time, Tommy had been at the MCC for about a month following his arrest. He had
never been incarcerated before and was still learning the ropes and rules. Regarding the incident itself,
Tommy recalled that he was in the computer room on his floor printing case law when a guard instructed
him to stay in the room due to a fight that had happened elsewhere on the floor. During lockdowns, Tommy
understood that one had to remain in his cell. After he finished printing his legal work, Tommy then went
back to his cell, which led to the disciplinary report.
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(Ma. Osadzinski, Letters 002). His father describes the conditions that he has witnessed his son
endure as “the harshest” as he can imagine and “borderline inhumane.” (R. Osadzinski,
Letters 006). Due to the harsh conditions, Tommy’s sister shares that three years “feels like an
eternity.” (Me. Osadzinski, Letters 007, “While he has been detained nearly three years there, it
feels like an eternity for both him and my family.”).

Tommy’s time in custody has indisputably been “harder time” than that served by those
detained at the MCC pre-pandemic. See, e.g., United States v. Pressley, 345 F.3d 1205, 1219 (11th
Cir. 2003) (conditions of confinement, including 23-hour-a-day lockdowns with no outside access
permitted a downward departure); accord United States v. Carty, 264 F.3d 191, 196 (2d Cir. 2001)
(holding that “pre-sentence confinement conditions may in appropriate cases be a permissible basis
for downward departures.”); see United States v. Bakeas, 987 F. Supp. 44, 50 (D. Mass. 1997)
(“[A] downward departure is called for when, as here, an unusual factor makes the conditions of
confinement contemplated by the guidelines either impossible to impose or inappropriate.”);
United States v. Pacheco-Soto, 386 F.Supp.2d 1198 (D. N.M. 2005) (granting departure because
defendant’s deportable status results in conditions of confinement that are “severe and unfair”);
United States v. Noriega, 40 F.Supp.2d 1378 (S.D. Fla. 1999) (departing downward where there
“is little question that [segregated confinement] is a more difficult type of confinement than in
general population. For some, the consequences of such deprivation can be serious.”). The Court
should consider these experiences in fashioning its sentence.

C. A Sentence of 60 Months Followed by Strict Conditions of Supervised
Release Would Comply with the Factors Set Forth in §3553(a)(2)

In fashioning its sentence, the Court also takes into account the need for the sentence to

reflect the seriousness of the offense, promote respect for the law, and provide just punishment for
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the offense; to afford adequate deterrence (general deterrence) and protect the public from further
crimes of defendant (specific deterrence); and to provide the defendant with needed educational
or vocational training, medical care, or correctional treatment in the most effective manner. 18
U.S.C. § 3553(a)(2)(A)-(D).

1. General and Specific Deterrence

Starting with the issue of deterrence, general deterrence “is premised on an assumption that
imposing an appropriate sentence will dissuade others from committing similar crimes,” while
specific deterrence focuses on “the prevention of future harm to the public by the defendant,
without reference to the mechanism for achieving it.” United States v. Henshaw, No. 16-cr-30049-
SMY, 2018 U.S. Dist. LEXIS 111052, at *19-21, 2018 WL 3240982 (S.D. IlL. July 3, 2018).

Counsel recognizes the importance of general deterrence as a concept. Yet, as the Court is
no doubt aware, many have observed that it is the certainty of punishment rather than the severity
of punishment that has a greater deterrent impact. See, e.g., Valerie Wright, Ph.D., Deterrence in
Criminal Justice: Evaluating Certainty vs. Severity of Punishment, p. 1, The Sentencing Project,
Nov. 2010; United States v. Courtney, 76 F. Supp. 3d 1267, 1304 n.13 (D.N.M. 2014) (citing
studies). (“An avalanche of criminological studies have determined that this theoretical symmetry
between severity of punishment and certainty of detection does not exist in the real world.”);
National Institute of Justice, Five Things About Deterrence (“Research shows clearly that the
chance of being caught is a vastly more effective deterrent than even draconian punishment.”)
(available at: https://bit.ly/3Sgcstw) (last visited Oct. 18, 2022). Setting aside the debate between
certainty versus severity, it is often difficult to measure how much deterrence will result from a

particular sentence.
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The value of specific deterrence is also important, but that does not mean that a prison
sentence beyond the 60 months requested by the defense is necessary. Given the unique
constellation of issues presented in this case—Tommy’s youth at the time of the offense conduct,
his mental health issues, his demonstrated rehabilitation, and his strong post-release support
network—this is the type of case where additional incarceration could be detrimental. See
Henshaw, 2018 U.S. Dist. LEXIS 111052, *21, 25,2018 WL 3240982 (finding that in some cases,
“imprisonment would actually be detrimental to the rehabilitation process ... [and could] serve to
derail much of the progress [a defendant] has made,” and supporting a downward departure where
“the general deterrent impact of a significant prison sentence is outweighed by considerations of
specific deterrence, just punishment and rehabilitation”).

With respect to specific deterrence, the question before the Court should be how to best
protect against Tommy engaging in similar conduct. Counsel submit that those concerns are not
addressed by an extended prison term, but by providing Tommy with the opportunity to complete
his education, and apply his intellectual energy to productive and prosocial outlets. (Me.
Osadzinski, Letters 009, “Knowing my brother to be a kind-hearted, sweet, and self-reflective
person, I believe that he has the capacity to rectify his past choices and devote the rest of his life
to being a better person. Indeed, he has already shown that he is not the same person he was three
years ago by any means. He is also so young; he is only twenty-three years old.”). Tommy has
learned from the punishment that he has already experienced from three years of confinement in
harsh conditions. See also White Paper on the Science of Late Adolescence, p. 37 (“The
neuroscience and behavioral research indicate that late adolescents are particularly well suited to

learning from experience given the right circumstances and contexts. Further, positive
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reinforcement may be especially beneficial for adolescent learning, as late adolescents are more
responsive to learning from reward than punishment.”).

In short, specific deterrence will be best addressed by the strict conditions of supervised
release that Probation recommended, including monitoring of individuals with whom Tommy
interacts, so as to ensure that he maintains pro-social and positive behavior. These conditions
safeguard against recidivism more than warehousing.

2. Providing Educational or Vocational Training and Medical

Care and Correctional Treatment in the Most Effective
Manner Favors a 60-Month Sentence

A 60-month sentence will help “provide the defendant with needed educational or
vocational training, medical care, or correctional treatment in the most effective manner.” 18
U.S.C. § 3553(a)(2)(D). Put simply, a sentence that is anywhere close to what the government
will likely seek will be counterproductive and will only succeed in warehousing Tommy.

As discussed above, what Tommy needs is a productive outlet to channel his intellectual
energy. He will also benefit from mental health and neuropsychological evaluations, treatment,
and a support system that will ensure that he continues to engage in pro-social behavior. He needs
to return to college. His family recognizes that he will need therapy and treatment when released.
(Ma. Osadzinski, Letters_003, “We can only help him and each other when he’s home with us. With
therapy, we can start the healing process for all of us.”). Imposing an unnecessarily long sentence
only delays his inevitable release and jeopardizes losing the support system that presently exists
and is ready for him with open arms. Unnecessarily prolonging his incarceration will only delay that

therapy, and thus not provide medical care in the most “effective” manner.
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3. A Sentence of 60 months Would Reflect the
Seriousness of the Offense, Promote Respect
for the Law, and Provide Just Punishment

Under §3553(a)(2)(A), the Court must also address whether the sentence reflects “the
seriousness of the offense, to promote respect for the law, and to provide just punishment for the
offense.” As a preliminary point, should the Court determine that the draconian, one-size-fits-all,
wrecking-ball terrorism enhancement applies over the defense objection, then it should also find
that the resulting guideline range vastly overstates the seriousness of the offense and exercise its
broad sentencing discretion in equal measure.

The sentencing range generated by the terrorism enhancement after a trial in a material
support case is invariably 360-months to life, which far exceeds the statutory maximum applicable
here. This not only fails to distinguish individuals convicted of terrorism offenses from each other;
it treats all defendants convicted of terrorism offenses as the worst potential offenders, deserving
of punishment far exceeding the statutory maximum sentences. As such, the Court should also
exercise its discretion to disregard the severe impact of the enhancement as it is inconsistent with
the purposes of §3553(a) and because the guideline itself is flawed and underserving of any
deference, particularly as an accurate measure of the seriousness of this offense and its highly
individualized circumstances. See, e.g., United States v. Stewart, 590 F.3d 93, 154 (2d Cir. 2009)
(Calabresi, J.) (considering the terrorism enhancement and observing, “When a Guidelines
recommendation has such dramatic consequences and yet covers a multitude of sins, unusually
broad sentencing discretion in the district court is essential. Indeed, it must be so to comply with
the Supreme Court’s remedial holding in United States v. Booker, 543 U.S. 220, 244 (2005).”).
Probation appears to concur with these sentiments with its recommended 78-month sentence,

which is at the high-end of the guideline range without the terrorism enhancement.
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Recently, Judge Lynn Adelman disregarded the terrorism enhancement in a material
support case and imposed a sentence of 84 months, despite that the guidelines were 360 months to
life, reduced to 240 months due to the statutory maximum. United States v. Jason Ludke, 16-CR-
17 (E.D. Wi.). Relevant portions of the transcript of the Ludke sentencing hearing are attached as
Exhibit D. Judge Adelman first analogized the terrorism enhancement to the child pornography
guideline, which he noted was “contrary to the purposes of sentencing in 3553(a), including the
notion that sentences should be individualized and proportionate, and that we should distinguish
between the worse offenders and those who are less dangerous.” (Ex. D, p. 23). Citing the Jumaev
opinion, Judge Adelman echoed that the terrorism enhancement deserved less respect because it
was imposed by Congressional directive, rather than by the Sentencing Commission in its
institutional role after reviewing empirical evidence. (Ex. D, p. 24).1

After reviewing the remaining sentencing factors, Judge Adelman rejected the
government’s request for a 240-month sentence and imposed a sentence of 84 months for a
defendant who attempted to join ISIS while he was on supervised release for another offense;
threatened to kill a federal judge; tried to have an FBI agent killed while in custody; and was
Criminal History Level VI without the terrorism enhancement. Failing to vary significantly from
the guidelines would treat Tommy, who sat behind a computer screen and failed to even provide
the CHS with screenshots of the script for translation, with the same severity as someone who

joined ISIS with the intent to kill others. Not only would the application of the enhancement erase

10 For further background on how the terrorism enhancement was created through Congressional directives
rather than the Commission’s empirical fact-finding, see Sameer Ahmed, Is History Repeating Itself?
Sentencing Young American Muslims in the War on Terror, 126 Yale L.J. 1520, 1527-28 (2017). As noted
in the article, the Congress created the terrorism enhancement as part of the Violent Crime Control and Law
Enforcement Act of 1994, and then expanded the scope of the enhancement through the Antiterrorism and
Effective Death Penalty Act of 1996 and then the USA PATRIOT Act—which speaks volumes as to the
political nature of the enhancement.
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the distinction between the substantive offense and the enhancement, but such an absurd outcome
offends the very principal of individualized sentencing under §3553(a). As such, even if the Court
finds that U.S.S.G. §3A1.4 technically applies, it should reject the guideline on policy grounds and
impose a sentence as if it did not apply.

A sentence of 60 months would reflect the seriousness of the offense because Tommy will
continue to live with the social stigma of being convicted of a terrorism offense. While it is his
sincere desire and intent to continue is college education, the fact that he was expelled by DePaul
based on the mere arrest for terrorism charges foreshadows the challenges he will face for simply
enrolling in school following his release from prison as a convicted felon. His mother realizes
these challenges, and reiterates Tommy’s sincere desire to start over, reflecting his increased
maturity and the distance he has put between the prior version of himself and who he is today:

We can only help him and each other when he’s home with us. With therapy, we

can start the healing process for all of us. Most likely he will live with us forever.

It’s going be difficult to get in to a good school, get a prestigious job or get a bank

account. He probably will never have a mortgage or life insurance, basic necessities

that we all take for granted. Plus all the other restrictions that I have no idea about.

I know he will have to carry this every day with him and live with it all his live but

we are ready to walk with him that hard life and help him. I hope that there also

will be forgiveness and a chance to prove that he can do well when given a chance.

The only thing he can do to overcome this is start over. Finish his education,

dedicate himself to being a good person which he is dreaming about.

(Ma. Osadzinski, Letters 003). This case will forever be Tommy’s burden to bear, as the conviction
is severe punishment on its own that will forever follow him and preclude him from the full liberties
of citizenship.

Regarding “just punishment,” even a below-guideline sentence of imprisonment would be
unduly harsh on Tommy because he has no history of incarceration. The conviction for a terrorism

offense will result in stricter conditions of confinement for any remaining term of imprisonment.

As such, an extended prison sentence beyond 60 months would have a disproportionately severe
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impact on him. See, e.g., United States v. Baker, 445 F.3d 987 (7th Cir. 2006) (affirming below-
guideline sentence for first-time offender because a prison term would mean more to him “than to
a defendant who previously been imprisoned”); United States v. Cull, 446 F. Supp. 2d 961 (E.D.
Wisc. 2006) (below guideline sentence is appropriate because defendant had never been confined
before and sentence was sufficient to “to impress upon him the seriousness of the offense and to
deter others under similar circumstances.”); United States v. Qualls, 373 F. Supp. 2d 873, 877
(E.D. Wis. 2005) (“Generally, a lesser period of imprisonment is required to deter a defendant not
previously subject to lengthy incarceration than is necessary to deter a defendant who has already
served serious time yet continues to re-offend.”). See also 28 U.S.C. § 994(j) (Congress directs
the Sentencing Commission to “insure that the guidelines reflect the general appropriateness of
imposing a sentence other than imprisonment in cases in which the defendant is a first offender
who has not been convicted of a crime of violence or an otherwise serious offense, and the general
appropriateness of imposing a term of imprisonment on a person convicted of a crime of violence
that results in serious bodily injury.”). Finally, this offense also serves as his first felony conviction,
which disenfranchises Tommy from the full rights of citizenship. Given all the unique
circumstances of this case, a sentence of imprisonment greater than 60 months is not necessary to
achieve the purposes of sentencing.

D. Nature and Circumstances of the Offense—83553(a)(1)

In determining the sentence to be imposed, the Court must consider the “nature and
circumstances of the offense.” 18 U.S.C. §3553(a)(1). As discussed above, the nature and
circumstances of this offense can only be understood through the lens of Tommy’s history and

characteristics.
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The Court no doubt recalls from the trial evidence and significant competing pre- and post-
trial briefing that parties concurred with the objective facts, but differed on the significance and
legal consequences of those facts. As also noted above, separate and apart from the challenges
raised by the defense prior to, at, and after trial, Tommy readily acknowledges the seriousness of
the offense conduct. Tommy understands the videos could be used for pernicious purposes or have
a negative impact on others. He knows this all too personally because his own obsessive
consumption of the videos began the process that led him to this point. Most importantly, he sees
that ISIS is a vile organization and that the videos can pollute the minds of others. He deeply
regrets his conduct and recognizes that there are consequences to his words and actions. He has
obtained this clarity through his maturation and ongoing exposure to different viewpoints.

At the same time, counsel must again emphasize that the seriousness of this attempted
material support offense is relatively less serious than the typical terrorism case by orders of
magnitude. Tommy did not engage in any prior violent actions, as acknowledged by the FBI.
(PSR, p. 8, 922). Tommy also had every opportunity to release the script on the Internet at large,
to social media platforms like Reddit, or on public Telegram channels. He did not do so. There is
no evidence that Tommy showed the script to anyone other than OCE4 and the CHS. There is also
no evidence that he shared Heralds with anyone other than OCE2.!! And most importantly, the
nature and circumstances of the offense must be seen through Tommy’s history and characteristics,

namely his youth and the mental health issues, including anxiety and obsessive-compulsive

' The PSR notes how the FBI case agent said that the script was “on the dark web” and that “defendant
imported it to Telegram and Reddit, another social media platform.” (PSR, p. 5, §10). The FBI case agent
also told Probation that “defendant intended the script to be disbursed to different areas of the internet.”
(PSR, p. 5, q10). But there was no evidence that the script was obtained on the “dark web.” Rather, the
parties stipulated to the fact that “in January 2019 the FBI was aware that a computer code that allowed for
the copying of Telegram rooms was made available by a third party.” (Vol. 6, p. 1161:5-8). The evidence
indicated that Tommy obtained the script from a friend online.
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disorders, that he experienced at the same time as the offense conduct.'? As discussed above, with
the continued support of his family and his ongoing maturation, those issues have much improved
to such an extent that he is simply a different person than the version who was depicted by the trial

evidence.

III. CONCLUSION

For the foregoing reasons, a sentence of sixty (60) months to be followed by three years of
supervised release accompanied by strict conditions is sufficient, but not greater than necessary to

achieve the purposes of sentencing.

Respectfully submitted,

/s/ Steven A. Greenberg
STEVEN A. GREENBERG,

/s/Joshua G. Herman
JOSHUA G. HERMAN
Attorneys for Defendant

GREENBERG TRIAL LAWYERS
53 West Jackson Blvd., Suite 315
Chicago, Illinois 60604

(312) 879-9500
steve@greenbergcd.com

LAW OFFICE OF JOSHUA G. HERMAN
53 W. Jackson Blvd., Suite 404

Chicago, IL 60604

(312) 909-0434
jherman@joshhermanlaw.com

12 Commenting on Tommy’s collection of videos, OCE4 sensed the obsessiveness involved in the task, as
he privately wrote the following to OCE2:

For a supporter to have done this he would have had 1. save absolutely everything (or have
contact with enough people / the right people to recreate all of it); 2. Know all of the key
propaganda material the State released; 3. Be obsessively focused on perfection in a way
that is beyond most individuals

1AS55_001-000039.
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CERTIFICATE OF SERVICE

Joshua G. Herman, Attorney at Law, hereby certifies that the foregoing was served on
November 3, 2022, in accordance with Fed.R.Crim.P.49, Fed.R.Civ.P.5, LR 5.5, and the General
Order on Electronic Case Filing (ECF) pursuant to the district court’s system as to ECF filers.

/s/ Joshua G. Herman

53 W. Jackson Blvd., Suite 404
Chicago, IL 60614

(312) 909-0434
jherman@joshhermanlaw.com

33



Case: 1:19-cr-00869 Document #: 191-1 Filed: 11/03/22 Page 1 of 5 PagelD #:3474

EXHIBIT B



Case: 1:19-cr-00869 Document #: 191-1 Filed: 11/03/22 Page 2 of 5 PagelD #:3475

Thomas Osadzinski Book List Since November 2019

Alexander, Michelle, The New Jim Crow

Applebaum, Anne, Gulag: A History

Austen, Jane, Pride and Prejudice

Bach, Richard, Jonathan Livingston Seagull

Barron, Jerome, First Amendment Law: In a Nutshell (4th ed.)
Bauer, Shane, Fattal, Joshua, and Shoud, Sarah, 4 Sliver of Light
Bix, Herbert P., Hirohito and the Making of Modern Japan
Bradbury, Ray, Fahrenheit 451

Brosh, Allie, Hyperbole and a Half

A S R S

[S—
=]

. Burger, Warren E., Delivery of Justice

f—
f—

. Burrough, Brian, Days of Rage
. Bythell, Shawn, Diary of a Bookseller
. Carmon, Irin and Knizhk, Shana, The Notorious R.B.G.

—_—
B~ W N

. Carnegie, Dale, How to Win Friends and Influence People

[S—
W

. Carrol, Lewis, The Adventures of Alice in Wonderland (read 2 times)
. Clancy, Tom, The Hunt for Red October

. Coelho, Paul, The Alchemist

. Doerr, Anthony, All The Light We Cannot See

—_— = =
O o0 3 O

. Dostoyevsky, Fyodor, Crime and Punishment

[}
=]

. Dostoyevsky, Fyodor, The Brothers Karamazov
. Dower, John W., Embracing Defeat: Japan in the Wake of World War 11

NN
N =

. Dumas, Alexander, The Count of Monte Cristo

[\
(98]

. Emoto, Masuru, The Hidden Messages in Water
. Eric-Udorie, June, ed., Can We All be Feminists?
. Fowles, John, The Collector

. Frank, Anne, The Diary of Anne Frank

NN NN
~N N »n A

. The Georgetown Law Journal Annual Review of Criminal Procedure (45th ed., 2019)
. Goldberg, Steven, The First Trial: In a Nutshell

NN
O o0

. Groom, Winston, Forrest Gump

(8]
()

. Groom, Winston, Gump & Co.
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31. Haley, Alex, Malcom X: The Autobiography

32. Haneef, Suzanne, What Everyone Should Know About Islam and Muslims

33. Hastings, Michael, I Lost My Love in Baghdad

34. Herbert, Frank, Dune

35. Highsmith, Patricia, The Talented Mr. Ripley

36. Hinton, S.E., The Outsiders

37. Hirsch, H.N., The Enigma of Felix Frankfurter

38. Hofstadter, Richard, Anti-Intellectualism in American Life

39. Isaacson, Walter, Steve Jobs

40. Jaku, Eddie, The Happiest Man on Earth

41. Johnson, Adam, Fortune Smiles

42. Johnson, Adam, The Orphan Masters Son

43. Johnson, Kay Redfield, An Unquiet Mind

44. Kawabata, Yasunari, Snow Country

45. Kawabata, Yasunari, Beauty and Sadness

46. Keller, Helen, The Autobiography of Helen Keller

47. King, Stephen, Doctor Sleep

48. King, Stephen, /¢

49. King, Stephen, Salem’s Lot

50. King, Stephen, The Shining

51. Kluger, Richard, Ashes to Ashes: America’s Hundred-Year Cigarette War, the Public
Health, and the Unabashed Triumph of Philip Morris

52. Krakauer, Jon, Into Thin Air

53. Krakauer, Jon, Into The Wild

54. Kotkin, Stephen, Stalin: Waiting for Hitler 1929-1941

55. Krugman, Paul, Arguing with Zombies

56. Langercrantz, David, The Girl in the Spider’s Web

57. Langercrantz, David, The Girl who Takes an Eye for an Eye

58. Larsson, Steig, The Girl with the Dragon Tattoo

59. Larsson, Steig, The Girl who Played with Fire

60. Larsson, Steig, The Girl who Kicked the Hornet’s Nest
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61.
62.
63.
64.
65.
66.
67.
68.
69.
70.
71.
72.
73.
74.
75.

76.
77.
78.
79.
80.
81.
82.
&3.
&4.
85.
86.
87.
88.
&9.
90.

Lee, Harper, To Kill a Mockingbird

Lehane, Dennis, Shutter Island

Lings, Martin, Muhammad

Lopez, Lynda ed., AOC

Marrs, Jim, The War on Freedom

Mencken, Henry Louis, 4 Mencken Chrestomathy

McCourt, Frank, Angela’s Ashes

McCourt, Frank, ‘Tis

McCurdy, Jennette, I'm Glad My Mom Died

McRaven, William H., Make Your Bed

Moaveni, Azadeh, Guest House for Young Widows

Morris, Clarence, How Lawyers Think (read 4 times)

Murata, Sayaka, Convenience Store Woman (read 2 times)

Murphy, Paul J., Allah’s Angels

Nasaw, David, The Patriarch: The Remarkable Life and Turbulent Times of
Joseph P. Kennedy

Newman, Roger K., Hugo Black: A Biography (read 2 times)

Noah, Trevor, Born a Crime

Nolo Law, The Criminal Law Handbook (15th ed.)

Nyiszl, Dr. Miklos, Auschwitz: A Doctor's Eyewitness Account

Orwell, George 1984 (read 3 times)

Orwell, George, Animal Farm (read 2 times)

Palacio, R.G., Wonder

Parrish, Michael E., Felix Frankfurter: His Life and Times the Reform Years
Pfeifer, Bruce Brooks and Larkin, David, Frank Lloyd Wright: The Masterworks
Poe, Edgar Allen, The Raven & Other Favorite Poems

Puzo, Mario, The Godfather

Ralston, Aron, Between a Rock and a Hard Place

Rakoft, David, Half Empty

Remnick, David, Lenin’s Tomb. The Last Days of the Soviet Empire

Sagan, Carl, Cosmos
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91.
92.

93.
94.
95.
96.
97.
98.
99.

100.
101.
102.
103.
104.
105.
106.
107.
108.
109.
110.
111.
112.
113.
114.
115.
116.
117.

Salinger, J.D., The Catcher in the Rye

Scalia, Antonin and Garner, Bryan A., Making Your Case: The Art of Persuading Judges
(read 3 times)

Schwarzenegger, Arnold, Total Recall

Scholz, Floyd, Birds of Prey

Shakespeare, William, As You Like It

Sheehan, Susan, Is There No Place on Earth for Me?

Shirer, William, The Rise and Fall of the Third Reich

Senghor, Shaka, Writing my Wrongs

Sparks, Nicholas, The Notebook

Steinbacher, Sybille, Auschwitz: A History

Stoker, Bram, Dracula

Strunk, William Jr. and White, E.B., The Elements of Style

Taylor, Telford, The Anatomy of the Nuremberg Trials

Thoreau, Henry David, Civil Disobedience

Toland, John, The Rising Sun

Tolstoy, Leo, Anna Karenina

Twain, Mark, The Adventures of Tom Sawyer

Vonnegut, Kurt, Slaughterhouse Five (read 2 times)

Wharton, Edith, Ethan Frome

Wellman, Francis L., The Art of Cross-Examination (read 6 times)
Wells, H.G., The Invisible Man

Wells, H.G., War of the Worlds

Wiener, Frederick Bernays, Briefing and Arguing Federal Appeals
The World Almanac: And Book of Facts 2020

The World Almanac: And Book of Facts 2021

Zarabozo, Jamal al-Din M., How to Approach and understand the Qur’an
Zevin, Gabrielle, The Storied Life of A.J. Fikr
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Student Name:

Student ID:
SSN:
Birthdate:

OPE-ID Code:
MAP Code:

Official Transcript
Thomas Robert Osadzinski

001671
013

DePaul University
1 East Jackson Boulevard
Chicago, IL 60604

United States

Page 1 of 2

Print Date: 08/18/2021

Dismissed Due to Student Conduct Violation

Course

LSP 110
MAT 130
RUS 364
WRD 102
Course

ANI 230
IS 201
IT 263
WRD 103
Course

CsC 243
IT 223
IWS 266
WRD 104
Course

ARB 101
IT 240
MCS 274
WRD 104

2017-2018 Autumn

Description
DISCOVER CHICAGO

Req Designation: First Year Program

Course Topic: CHGO SPOKEN WORD PERFORMERS
PRECALCULUS

MODERN RUSSIAN AUTHORS
Req Designation: Arts and Literature
Course Topic: NABOKOV & BULGAKOV
BASIC WRITING Il

Term Totals:
Cumulative Totals:

2017-2018 Winter

Description
3D DESIGN & MODELING
INTRO TO INFO SYSTEMS

Req Designation: Social, Cultural, and Behavioral Inquiry
APPLIED NETWORKS AND SECURITY

Req Designation: Scientific Inquiry: Non-lab
COMPOSITION & RHETORIC |

Req Designation: First Year Program

Term Totals:
Cumulative Totals:

2017-2018 Spring

Description
PYTHON FOR PROGRAMMERS

DATA ANALYSIS
Req Designation: Scientific Inquiry: Non-lab
MUSLIM CULTURES/NORTH AMERICA

Req Designation: Religious Dimensions
COMPOSITION & RHETORIC Il
Req Designation: First Year Program
Repeated: Original Attempt: Grade Removed from GPA

Term Totals:
Cumulative Totals:

2018-2019 Autumn
Description
BASIC ARABIC |
INTRODUCTION TO DATABASES
Req Designation: Scientific Inquiry: Non-lab
DIVERSITY & INCLUSN CINEMA &TV
Req Designation: Social, Cultural, and Behavioral Inquiry
COMPOSITION & RHETORIC Il
Req Designation: First Year Program
Repeated: Final Attempt: Course Previously Taken

Term Totals:
Cumulative Totals:

Attempted
4.000

4.000
4.000

4.000

Attempted
16.000

16.000

Attempted
4.000

4.000
4.000

4.000

Attempted
16.000

32.000

Attempted
4.000

4.000
4.000
4.000

Attempted
16.000

48.000

Attempted
4.000

4.000
4.000
4.000

Attempted
16.000

64.000

Earned
4.000

4.000
4.000

4.000
Earned
16.000
16.000

Earned
4.000
4.000

4.000
4.000
Earned

16.000
32.000

Earned
0.000
4.000

4.000
0.000
Earned

8.000
40.000

Earned
4.000
4.000

0.000
4.000
Earned

12.000
52.000

Grade

> w

@)
O
>

3.425
3.425

Grade
B-

GPA
3.675
3.550

Grade
C+
B+
F#

GPA

1.867
3.001

Grade

@)
O
>

3.333
3.143

Points
12.000

10.800
16.000

16.000
Points
54.800
54.800

Points
10.800
16.000

16.000
16.000
Points

58.800
113.600

Points
0.000
9.200

13.200
0.000
Points

22.400
136.000

Points
16.000
12.000

0.000
12.000
Points

40.000
176.000
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Student Name:

Official Transcript
Thomas Robert Osadzinski

Page 2 of 2

Student ID: Print Date: 08/18/2021
2018-2019 Winter
Course Description Attempted Earned Grade Points
CSsC 241 INTRO TO COMPUTER SCIENCE | 4.000 4.000 C+ 9.200
IWS 217 ISLAMIC CULTURES AND SOCIETIES 4.000 4.000 C 8.000
Req Designation: Religious Dimensions
LSP 112 FOCAL POINT SEMINAR 4.000 4.000 A- 14.800
Req Designation: First Year Program
Course Topic: THE LEGACY OF ROME
MAT 140 DISCRETE MATHEMATICS | 4.000 0.000 W 0.000
Attempted Earned GPA Points
Term Totals: 16.000 12.000 2.667 32.000
Cumulative Totals: 80.000 64.000 3.059 208.000
2018-2019 Spring
Course Description Attempted Earned Grade Points
CSsC 208 ETHICS IN TECHNOLOGY 4.000 4.000 B- 10.800
Req Designation: Philosophical Inquiry
CsC 242 INTRO TO COMPUTER SCIENCE Il 4.000 4.000 A- 14.800
LSP 200 SEMINAR:MULTICULTURALISM/U.S. 4.000 4.000 B+ 13.200
Req Designation: Seminar on Multiculturalism in the U.S.
Course Topic: MIDDLE EAST COMMUNITIES/U.S.
MAT 140 DISCRETE MATHEMATICS | 4.000 4.000 B+ 13.200
Attempted Earned GPA Points
Term Totals: 16.000 16.000 3.250 52.000
Cumulative Totals: 96.000 80.000 3.095 260.000
2019-2020 Autumn
Course Description Attempted Earned Grade Points
CsC 299 SOPH LAB IN APPLIED COMPUTING 4.000 4.000 D 4.000
Course Topic: BLOCKCHAINS & SMART CONTRACTS
CsC 300 DATA STRUCTURES | 4.000 0.000 F 0.000
WS 141 MUSLIM WORLD, 600 - 1100 4.000 4.000 B- 10.800
Req Designation: Historical Inquiry
WRD 204 TECHNICAL WRITING 4.000 4.000 C 8.000
Attempted Earned GPA Points
Term Totals: 16.000 12.000 1.425 22.800
Cumulative Totals: 112.000 92.000 2.828 282.800
————— Undergraduate Career Totals - - - - -
Attempted Earned GPA Points
Career Totals 112.000 92.000 2.828 282.800

Dismissed Due to Student Conduct Violation
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UNITED STATES OF AMERICA,
Plaintiff,
VER
JASON LUDKE,

Defendant.

APPEARANCES:

For the Plaintiff
UNITED STATES OF AMERICA:

For the Defendant
JASON LUDKE:
(Present)

U.S. Probation Office:

U.S. Official Reporter:
Transcript Orders:

UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF WISCONSIN

Case No. 16-CR-175 &
09-CR-222
Milwaukee, Wisconsin

February 26, 2019

11:00 a.m.

TRANSCRIPT OF SENTENCING HEARING
BEFORE THE HONORABLE LYNN ADELMAN
UNITED STATES DISTRICT JUDGE

United States Department of
Justice

By: Benjamin P Taibleson
Office of the US Attorney
517 E Wisconsin Ave - Rm 530
Milwaukee WI 53202

Ph: (414)297-1727

Fax: (414)297-1738
benjamin.taibleson@usdoj.gov

Federal Defender Services

By: Joshua Uller & Thomas Phillip
517 E Wisconsin Ave - Rm 182
Milwaukee WI 53202

Ph: (414)221-9900

Fax: (414)221-9901

Josuha uller@fd.org

Daniel Dragolovich

SUSAN ARMBRUSTER, RPR, RMR,
Susan Armbruster@wied.uscourts.gov

Proceedings recorded by computerized stenography,
transcript produced by computer aided transcription.

Case 2:16-cr-00175-LA Filed 03/04/19 Page 1 of 32 Document 108
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12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE COURT: 16-CR-175 and 09-CR-222, U.S. versus
Ludke. Appearances, please.

MR. TAIBLESON: Good morning, Your Honor. Benjamin
Taibleson for the United States.

PROBATION AGENT: Dan Dragolovich for U.S. Probation.

MR. ULLER: Good morning, Your Honor. Jason Ludke
appears in person with Joshua Uller and Thomas Phillip.

MR. PHILLIPS: Good morning.

THE COURT: Okay. We're here for sentencing and a
revocation. The defendant previously pleaded guilty to Count 1
of the Indictment in the new case, but it appears the violations
set forth in the November 16, 2016 Updated Revocation Hearing
Report haven't been formally adjudicated. Mr. Uller, I assume
your client admits the three violations in that report?

MR. ULLER: Yes.

THE COURT: And Mr. Ludke, you've gone over this
hearing report dated November 16th with your client, I mean,
with your lawyer; you understand the violations; and if you
wanted to have a hearing, you could; and you could present
evidence and witnesses and question adverse witnesses, and you
could have your lawyers there. 1I'd appoint a lawyer, if
necessary.

And if I find you violated your release terms, I could
revoke your supervision, put you in prison up to two years and

re-impose supervised release up to three years less any period

Case 2:16-cr-00175-LA Filed 03/04/19 Page 2 of 32 Document 108
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10

11

12

13

14

15

16
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25

incident.

Despite this, he believed that his son did well in the
community for a while noting that he was able to maintain some
type of employment. Defendant's father further stated that
defendant had a difficult childhood, and his mother was an
alcoholic.

Defendant has no children. He's not involved in a
relationship. He denied being involved in a relationship prior
to his arrest for the instant offense. He hopes to live with
his maternal aunt, Linda Hall, in Kentucky when he's next
released from prison.

So there are definite correctional treatment needs
here including mental health discussed in Paragraphs 74 through
76 of the presentence. The defendant also has substance abuse
issues, mostly marijuana, as indicated in Paragraphs 80 through
86. The defendant did get a high school equivalency degree in
2005, and he completed some programming in state and federal
prison as indicated in Paragraph 88. But his work record in the
community is pretty limited, which isn't that surprising given
how much time he spent in custody.

The guidelines default to 20 years, which is what the
Government recommends. Let me first address the guidelines
recommendation, and then I'll turn to the 3553 (a) factors and
the specific arguments of the parties.

In cases relating to federal crimes of terrorism,
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guideline 3Al1.4 requires that the offense level be increased by
12. And if the resulting level is less than 32, that it be
increased to 32. The guideline further provides that the
Criminal History Category be deemed six regardless of the
defendant's prior record. This means that a defendant in a
2339B case will face a guideline range of 360 months to life,
well in excess of the statutory maximum of 20 years regardless
of what he specifically did and regardless of whether he has no
prior record or a terrible record.

In this sense, guideline 3Al1.4 resembles the Child
Pornography Guideline, which has been roundly criticized by the
courts in that it recommends sentences near or above the maximum
even in mine-run cases. This is contrary to the purposes of
sentencing in 3553 (a), including the notion that sentences
should be individualized and proportionate, and that we should
distinguish between the worse offenders and those who are less
dangerous. See United States v. Dorvee, D-o-r-v-e-e, 616 F.3rd
174 at 186-87, (2nd Cir. 2010).

As the one court has noted in discussing this
guideline, material support cases can involve a wide range of
conduct. Yet guideline 3A1.4 results in a nearly identical
guideline range in each case regardless of the underlying
conduct. U.S. v. Jumaev, J-u-m-a-e-v, 2018 U.S. District Lexus
119, 916 at 28-29 (D. Colo. July 18, 2018). As the Jumaev court

further noted, this guideline was enacted pursuant to a
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congressional directive. And absent the empirical evidence,
such guidelines do not exemplify the commission's exercise of
its characteristic institutional role, see Kimbrough,
K-i-m-b-r-o-u-g-h, v. United States, 552 U.S. 85 at 109, (2007),
and are generally entitled to less respect, see United States v.
Reyes-Hernandez, 624 F.3rd 405 at 418, (7th Cir. 2010), United
States v. Tesillos, T-e-s-i-1-1l-o-s, 965 F.Supp.2d 1037 at
1040-41 (E.D. Wis. 2013).

That is a guideline that's based on the commission's
presumed expertise and its study of a particular issue is
treated with less respect than a guideline that was enacted
pursuant to a congressional directive and which is not supported
by any empirical evidence or any expertise applied by the
Sentencing Commission, which is presumably designated for that
role because of its expertise.

That said, I do find that a substantial prison
sentence is needed in this case to reflect the seriousness of
the offense, which is further aggravated by defendant's
post-arrest attempts to have somebody harm the F.B.I. agent.

The situation is further aggravated by the fact that defendant
committed the offense about six months after he was released
from federal prison and while he was on federal supervision.

Defendant also has a substantial prior record, and
he's been to prison several times, yet he continues to violate

the law. He's in Category VI based on points without
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considering guideline 3A1.2(b), and he has a poor history on
community supervision, so there is a need for specific
deterrence and protection of the public, and there's also a need
to deter others.

There's no doubt that ISIS has committed atrocities,
as the Government notes in its sentencing memo, and there's also
no doubt that ISIS attempts to recruit foreign nationals. The
real issue here, it seems to me, is how seriously to take the
things the defendant says. Whether it's a commitment to join or
fight for ISIS or an attempt to get someone to harm a federal
agent or whether it's a threat to a federal judge and his staff,
the defendant is plainly willing to say terrible and threatening
things. But is he a danger to act on them?

As the Government notes, the defendant's conduct in
this case went beyond talk. He cut off his GPS monitoring, and
he traveled from Wisconsin to Texas. But where he was actually
going to go and what he was actually going to do after that is
not entirely clear. He hadn't purchased any ticket to the
Middle East. And as far as I can tell, he had no means or
specific plan to leave North America.

The defense memo argues with some force that he lacked
the capacity, sophistication and resources to do much of
anything helpful to ISIS. He certainly appears to fall into the
category of "aspirational not operational”™ discussed in the

defense memo. Put another way, Mr. Ludke was not ISIS's top

25
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1 recruit. We know he didn't actually hurt or attempt to hurt

2 anyone. He didn't possess or attempt to possess any weapons.

3 He didn't acquire any weapons. He didn't provide any weapons or
4 money or information to others to facilitate an attack. It

5 appears that what he did say to the undercover employee about

6 how helpful he could be given his marshal training and his

7 co-defendant's firearms training was all hot air. There's no

8 evidence that any of that stuff that he said to the agent was

9 true.

10 It further appears his communications were not with

11 actual ISIS members but with F.B.I. agents who had him under

12 surveillance. Finally, it appears that much, if not most, of

13 what he said while detained was either delusional or boosting as
14 indicated on Page 9 of the defense memo. No one seems to

15 believe, for example, that he participated in battles against

16 the Mexican Army, which is one of the things he said.

17 When the F.B.I. looked into the 2009 claim that he

18 bought guns, explosives and bullet proof vests in order to rob a
19 bank to obtain proceeds to establish a Muslim community to
20 target the U.S. Government, the F.B.I. wasn't able to find any
21 evidence that he purchased any of those materials or he'd done
22 anything along those lines. Providing personnel, including
23 oneself, is no doubt serious as indicated in the cases cited on
24 Pages 4 and 5 of the Government's submission. However, I don't
25 think we can say, as the Government does on Page 4 of its brief,

26
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that the nature and circumstances of the offense could hardly be
worse.

As the Government correctly notes in the next
paragraph, 2339B covers a range of conduct. And as the Seventh
Circuit has noted, sentencing judges should be aware of the
concept of marginal deterrence; that is, that the harsher
sentences should be reserved for the most culpable behavior;
otherwise, there's little room left above the defendant's
sentence for those who commit the offense in more harmful ways.
See United States v. Newsom, N-e-w-s-o-m, 402 F.3rd 780, 785-86
(7th Cir. 2005).

The parties list sentences imposed in other cases.
The Jumaev court also discussed the sentences imposed in other
cases. I see an array of numbers, perhaps, reflecting the
different circumstances of each case. It does appear that a
number of judges have declined to follow the guidelines in these
cases.

As I discussed earlier, following the guidelines in
cases like this would avoid disparity but only because just
about everybody gets maxed out. Avoidance of disparity is a
factor I must consider, but it's hard to glean a lot from these
cases other than that material support cases can vary a lot in
their facts and severity.

Looking at the defendant's history, his prior record

includes the sexual assault case, which was a very serious
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matter, but he does not have a history of violence.

His earlier priors are relatively minor property
offenses committed when he was a teen. As defendant notes in
his memo, his more recent criminal conduct since the 2002-case
consists of saying things that are inappropriate as opposed to
doing things that are inappropriate or doing anything violent.

I'll also take into account the defendant's history
and characteristics. Aside from his criminal record, likely
fetal alcohol exposure, neglect and abuse as a child, which is
detailed in the Defense Social History Report, then brushes with
the law as a teenager. After he failed on probation, he was
sent to prison ending up in segregation where his mental health
deteriorated. It was at that point that he discovered Islam.

There's reason to wonder how much of his conduct is
due to a desire to follow a particular strain of Islam and how
much is due to mental instability. When he got out, sex
offender -- When he got out of jail, Sex Offender Registration
requirements made stable housing for the defendant nearly
impossible. He ended up living with the co-defendant. It also
appears that during this time he was using marijuana, and it was
at that point that he began communicating via social media with
this F.B.I. operative.

The defense memo indicates that he was vulnerable to
recruitment due to mental health issues, social isolation,

identity issues, and it appears that this defendant over the
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years has identified with all kinds of religious or of different
religions, including Muslim, Jewish, Rastafarian. So Mr. Ludke
has been, apparently, committed to different religions at
different times in his life.

So given these factors, I do think that treatment and
monitoring in the community, can ameliorate his risk of
re-offending. I will as conditions of supervised release
include drug and mental health treatment and include a computer
monitoring program as recommended on Page 14 of the defense
memo. Ultimately, I have to balance several things. This is a
serious offense, no doubt about it, but defendant's conduct
falls toward the mitigated end of the spectrum.

The defendant has a lengthy record. But the recent
violations appear to stem almost completely from mental
instability and social isolation rather than any violent or
predatory disposition. And there is a need to promote respect
for the law and to deter others, but doing that without
succumbing to the temptation of using this defendant as a means
for expressing our horror and outrage at what ISIS has done.

So under all the circumstances, I find the total
sentence of 84 months sufficient but not greater than necessary
to satisfy the purposes of sentencing. This sentence is based
on 3553 (a), would be the same regardless of the guidelines. The
violations in 09-CR-222 are based on the same conduct as in

16-CR-175, and I see no need to impose consecutive time, see
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