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Oregon, and in Seattle, Washington, and (4) evidence 
seized from the Finsbury Park Mosque and Abu 
Hamza’s residence in London. (Br. 99-100). Because 
this evidence bore directly on Abu Hamza’s guilt of the 
crimes charged and was not unfairly prejudicial in 
light of the offense conduct, the District Court did not 
err, much less abuse its discretion, by admitting this 
evidence. 

A. Relevant Facts 

The evidence that Abu Hamza contends was im-
properly admitted was the subject of extensive pre-
trial litigation. Before trial, the Government produced 
an exhibit list to Abu Hamza and the District Court, 
which contained the exhibits that are the subject of 
this appeal—namely audio and videotapes, photo-
graphs and other documentary evidence that did not 
explicitly refer to the charged conduct. Abu Hamza ob-
jected to these exhibits. The District Court held argu-
ment during two lengthy hearings on April 9 and 10, 
2014. See United States v. Mostafa, 16 F. Supp. 3d 236, 
248 (S.D.N.Y. 2014). The parties also submitted brief-
ing on the subject. (Dkt. 290, 301) 

In a detailed and thorough 47-page opinion, the 
District Court preliminarily ruled, after carefully bal-
ancing the evidence, that the bulk of the Government’s 
evidence was admissible, subject to the proper founda-
tion being laid at trial.7 In general, the District Court 
————— 

7 The District Court ruled GX119, GX 127, 
GX 128, GX 129, and GX 131 preliminarily inadmissi-
ble. 
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the defendant’s motive, knowledge, and intent.”).8 In-
deed, before trial, Abu Hamza wrote to the District 
Court expressing his intent to testify and mention 9/
11. Mostafa, 16 F. Supp. 3d at 263 (“It bears noting 
that the defendant himself stated in two separate let-
ters to the Court his intent to testify and to mention 
the events of September 11 in that testimony. (ECF 
Nos. 252, 267). As a result, his references to September 
11 are also part of his own offer of evidence at trial.”). 
Abu Hamza did just that, mentioning al Qaeda and his 
admiration for bin Laden during his testimony. 

Counts One and Two charged Abu Hamza with hos-
tage taking and conspiring to commit hostage taking. 
The hostages were a number of western tourists in 
Yemen. His previous statements about, for example, 
capturing non-Muslims in Muslim countries (GX 130) 
was therefore certainly probative of whether he had 
the intent to commit this hostage taking, or whether 
he was merely acting as a peacemaker, as he claimed 
when he testified. Mostafa, 16 F. Supp. 3d at 267-68 
(holding that GX 130 relevant to Counts One and Two 
of the Indictment). 

The District Court preliminarily ruled Exhibit 119 
inadmissible as being unduly prejudicial. Mostafa, 16 
F. Supp. 3d at 264. This exhibit was a speech by Abu 

————— 
8 Similarly, the defendant’s statements support-

ing the Taliban (see GX 103) were probative of whether 
he conspired to supply goods and services to the Tali-
ban, as charged in Count Eleven of the Indictment. 
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Hamza approving of martyrdom operations, such as 
suicide bombings. After hearing the evidence at trial, 
however, the District Court admitted this evidence be-
cause the relevance of martyrdom operations had been 
established and because other admissible evidence 
about suicide bombings was found in Abu Hamza’s 
home and at the Finsbury Park Mosque. (Tr. 1241). In 
particular, Mr. Smith testified that Kassir told him 
that Kassir came to the United States for martyrdom. 
(Tr. 422 (“[Kassir] said that he had came there for the 
sake of Allah; that he was only concerned about his 
Shuhada, which means martyrdom; and that he did 
not come there to, come here to play games . ..”)). That 
Abu Hamza spoke approvingly of martyrdom makes it 
more likely Abu Hamza and Kassir conspired to estab-
lish a terrorist training camp in the United States, the 
goal of which was killing and martyrdom. To convict 
Abu Hamza on the counts related to this training 
camp, the Government not only had to show that Abu 
Hamza set-up the camp, but also that Abu Hamza in-
tended for the fighters trained there to go to Afghani-
stan and fight and kill. Clearly, his approval of one 
such technique to fight and kill (suicide bombings) was 
probative of his knowledge that the purpose of the 
camp was to train for violent jihad. 

The absence of specific dates associated with a 
number of the Taped Statements makes no difference. 
The temporal proximity of these statements to the 
charged conduct goes to the weight of the evidence, not 
its admissibility. Mostafa, 16 F. Supp. 3d. at 256 (“To 
the extent that Mostafa’s statements occurred after 
the period of the charged conduct, that concern goes to 
the weight of the evidence.”). 
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Abu Hamza also contends that the Court should 
have waited until the end of the defense case to deter-
mine whether to admit the taped statements. 
(Br. 120). Doing so, however, would have prejudiced 
the Government because Abu Hamza placed intent at 
issue in his opening statement. (Tr. 73 (stating that 
Abu Hamza “did not participate in any of the acts that 
are charged here”)). Thus, it was entirely proper for 
the Government to offer evidence of Abu Hamza’s 
criminal intent in its case-in-chief, even though the 
statements did not directly refer to the charged crimes, 
because these statements were highly probative of Abu 
Hamza’s intent, motive, and participation in the 
charged crimes. See United States v. Pitre, 920 F.2d 
1112, 1120 (2d Cir. 1992) (“[W]here it is apparent that 
intent [or knowledge] will be in dispute, evidence of 
prior or similar acts may be introduced during the gov-
ernment’s case-in-chief, rather than waiting until the 
conclusion of the defendant’s case.”). 

Finally, the District Court carefully balanced the 
probative nature of the Taped Statements against 
their prejudice to Abu Hamza and correctly found that 
they were not unduly prejudicial. See, e.g., Mostafa, 16 
F. Supp. 3d at 256 (“While any mention of viewing bin 
Laden approvingly carries prejudicial impact, that im-
pact is no worse than the charges in the Indictment 
and does not outweigh its probative value.”). The jury 
heard witness testimony about Abu Hamza plotting to 
establish a terrorist training camp in the United 
States and about Abu Hamza sending Abbasi to fight 
in Afghanistan with al Qaeda. The jury also heard 
from victims of the hostage taking Abu Hamza orches-
trated in Yemen, who spoke about how their fellow 
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tourists were murdered and how they were injured 
(and in the case of Ms. Thompson, permanently disa-
bled). The Taped Statements were no more inflamma-
tory than this evidence or the charges against Abu 
Hamza. In addition, to guard against any danger that 
Abu Hamza might be convicted solely for his hate 
speech supporting terrorism, the District Court gave 
the limiting instruction approved of in Rahman 
throughout the trial. Thus, these highly probative 
Taped Statements were not unduly prejudicial. 

2. Evidence Seized from Co-Conspirator 
Ousaama Kassir 

At trial, the Government offered evidence seized 
from searches of the home of co-conspirator Ousaama 
Kassir in 2003 and 2006 in Sweden. This evidence con-
sisted primarily of terrorist literature and photos of 
terrorist acts. See GXs 400-437. 

The Government offered this evidence as direct ev-
idence of the crimes charged or, in the alternative, as 
Rule 404(b) evidence, because Kassir’s support for al 
Qaeda and violent jihad was probative evidence that 
Kassir and Abu Hamza agreed to establish a terrorist 
training camp in the United States. This evidence was 
also probative as to the purpose of the training camp 
that they agreed to establish—to fight violent jihad 
(which meant killing) in Afghanistan and to support al 
Qaeda in Afghanistan. 

Because of the probative value of evidence seized 
from Kassir’s residence, it was admitted in the Kassir 
trial, as well as in Abu Hamza’s trial. See United 
States v. Kassir, 2009 WL 976821, at * 6 (S.D.N.Y. Apr. 

Case 15-211, Document 103, 01/11/2018, 2211688, Page101 of 155



83 
 
9, 2009) (holding that evidence seized from Kassir’s 
residence that Kassir associated with terrorist groups 
other than al Qaeda is admissible to prove defendant’s 
motive, intent, preparation, knowledge, and absence of 
mistake or accident). This Court affirmed that deci-
sion. United States v. Mostafa, 406 F. App’x 526, 528 
(2d Cir. Jan. 19, 2011). The District Court here 
adopted the reasoning in Kassir for admitting this ev-
idence. Mostafa, 16 F. Supp. 3d at 268 (noting that 
“[t]he Court adopts the rationale set forth in Judge 
Keenan’s opinion [in Kassir]” for admitting the mate-
rials seized from Kassir’s residence”). This evidence 
was clearly probative on whether Abu Hamza and 
Kassir conspired to establish a jihad training camp in 
the United States, the purpose of which was to train 
men to fight in Afghanistan and support al Qaeda. 

Abu Hamza is simply wrong that this Court does 
not permit the admission of third party 404(b) evi-
dence and the cases that he cites in favor of this incor-
rect argument are inapposite. (Br. 103). For example, 
in United States v. Blum, 62 F.3d 63 (2d Cir. 1995), a 
case relied upon by the defendant, this Court held that 
it is proper for a defendant to offer 404(b) evidence 
about a third party that tends to exculpate the defend-
ant. But this Court has never held that third party 
404(b) evidence cannot be offered by the Government; 
indeed, the case law is just the opposite and this evi-
dence is considered under the same rubric as any piece 
of 404(b) evidence. See United States v. Lyle, 856 F.3d 
191, 207 (2d Cir. 2017) (holding that in determining 
whether to exclude evidence of crimes by a defendant’s 
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co-conspirators under Rule 403, the Court must bal-
ance the probative value of the evidence with the po-
tential for unfair prejudice to the defendant). 

3. Evidence Seized from Co-Conspirators in 
Bly, Oregon and Seattle, Washington 

Abu Hamza’s arguments with respect to other Gov-
ernment exhibits about his co-conspirators are simi-
larly misguided. Abu Hamza objects to the admission 
of a CD Kassir gave to Semi Osman when he arrived 
in Bly, Oregon. GX 330-E-T. The CD contained letters 
praising Abu Hamza and bin Laden. This was proba-
tive evidence that the purpose of the training camp in 
Bly was indeed to support terrorism and the terrorist 
organization, al Qaeda. 

The evidence seized from the Dar us Salaam 
Mosque and from Semi Osman was similarly admissi-
ble. (See GXs 23, 24, 331). To prove that the purpose of 
the training in the United States was to support vio-
lent jihad, the Government was entitled to offer evi-
dence of the guns found at the Mosque and seized from 
Osman, a co-conspirator, at around the time of the con-
spiracy. It was also proof that actual jihad training oc-
curred in Bly and at the mosque. 

The presence of Aswat’s name in a ledger (GX 4, 
1111) found in an al Qaeda safe house in Karachi, Pa-
kistan in 2002—a ledger that also contained the fin-
gerprints of al Qaeda’s chief operational planner, Kha-
lid Sheik Mohammed—was also direct evidence of the 
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charged crimes.9 The Government contended at trial 
that Kassir trained Aswat in Bly and Seattle for vio-
lent jihad and to assist al Qaeda. The ledger evidence 
is proof that Kassir succeeded, that the training in fact 
occurred, and that the purpose of the training was to 
fight in Afghanistan with al Qaeda. 

4. Evidence Seized from the Finsbury Park 
Mosque and the Defendant’s Residence in 
London 

Finally, Abu Hamza contends that the evidence 
found in the attic of the Finsbury Park Mosque and in 
the mosque’s bookstore had a tenuous link to Abu 
Hamza. (Br. 106). Abu Hamza also contends that 
many people had access to Abu Hamza’s computer at 
the mosque, so that any evidence seized from that com-
puter could not be directly tied back to Abu Hamza. 
(Br. 106). These arguments all go to weight to be ac-
cording such evidence, not its admissibility. At trial, 
the Government established that Abu Hamza led the 
Finsbury Park Mosque and had final say over all of the 
articles published by the Supporters of Shariah, his or-
ganization. (Tr. 1954-55, 1980-81, 2694). The gas 
masks, hatchet, and military gear found in the attic of 
Abu Hamza’s mosque all support the conclusion that, 
in plotting to establish a terrorist training camp in the 

————— 
9 This ledger was also admitted at Kassir’s trial. 

See United States v. Kassir, 2009 WL 2913651, at *2 
(S.D.N.Y. Sept. 11, 2009) (noting admission of ledger 
at trial). 
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United States, Abu Hamza intended that the camp be 
used for training soldiers to fight and kill. 

Similarly, a video (GX 511Y, the “Cole video”) 
found on one of Abu Hamza’s computers at his home, 
which contained images of men carrying weapons and 
training at an al Qaeda training camp, was probative 
of Abu Hamza’s intent to support al Qaeda and to sup-
port violent jihad. Mostafa, 16 F. Supp. 3d at 279 (pre-
liminarily admitting the Cole video because “jihad 
training, and fighting are highly relevant to the 
charged conduct”). Abu Hamza was free to argue to the 
jury—and he did argue—that others in the mosque 
could have been responsible for the evidence in the at-
tic and on his computer. (Tr. 77). The jury was simi-
larly free to reject that argument. 

POINT IV 

The District Court’s Evidentiary Rulings During 
the Defense Case Were Correct 

At trial, Abu Hamza testified on direct examination 
and at the beginning of cross examination that he was 
a “peacemaker” at the time of the offenses in this case. 
Given this lie, the District Court permitted the Gov-
ernment to question Abu Hamza about his previous 
convictions and his possession of bomb making litera-
ture while incarcerated in the United Kingdom. Abu 
Hamza now contends that this cross-examination was 
improper and, also, that Abu Hamza should have been 
permitted to testify about being placed in solitary con-
finement during his time in U.S. custody. 
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