

























































































Case 1:12-cr-00033-JLK Document 1964 Filed 08/30/18 USDC Colorado Page 31 of 40

including posts that read: “Killing our enemies and beheadings are justified” and “If you have
been protesting and campaigning and begging the enemy to stop killing u, It’s probably time to
get an [AK]47 and stop the threat.” Morgan, No. 1:14-cr-00414, Factual Basis at 6-7, ECF No. 4.
For violating § 2339B, Morgan was sentenced to 180 months’ imprisonment plus three years’
supervised release. (He was also sentenced to an additional 63 months for a separate charge of

felon in possession of a firearm.)

Adam Dandach

In United States v. Dandach, No. 8:14-cr-00109 (C.D. Cal.), Dandach pleaded guilty to
one count of violating § 2339B, attempting to provide himself as personnel to ISIS, and to one
count of violating 18 U.S.C. 8§ 1542, making a false statement in a passport application. He was
arrested as he attempted to travel to Syria via Turkey to join ISIS. He admitted to FBI agents that
he intended to pledge allegiance to the leader of I1SIS and to take weapons training to defend
Islam’s invaded lands. He obtained an expedited 2014 passport for the trip by lying about the
supposed loss of his previous passport, which had actually been confiscated by a concerned
family member. He was sentenced to 180 months’ imprisonment with lifetime supervised release
for the § 2339B count, and 120 months’ imprisonment for the § 1542 count. At sentencing, the
judge determined the sentences should run concurrently instead of consecutively. The judge
considered Dandach’s long-standing emotional and psychological problems and acknowledged
that his depression and other mental difficulties were severe enough to distinguish him from a

typical case.
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Khalid Awan

In United States v. Awan, No. 1:06-cr-00154 (E.D.N.Y.), a jury convicted Awan of two
counts of violating 18 U.S.C. § 2339A, conspiracy to provide material support to terrorists and
providing material support to terrorists, and one count of money laundering with the intention of
promoting an offense against a foreign nation, involving murder and destruction of property in
violation of 18 U.S.C. § 1956(a)(2)(A). Over several years, he transferred more than $60,000 to
the Khalistan Commando Force (“KCF”), a militant Sikh separatist group responsible for
hundreds of hombings and thousands of deaths in India. He also attempted to recruit at least one
individual to travel to Pakistan to join the KCF and receive military training.

The sentencing judge characterized Awan as “a boaster, a salesman and a . . . terrorist
groupie,” and reasoned that he was amenable to deterrence because his motives were not
embedded in ideological fanaticism so strong it could not be quelled. Am. J. at 10-11, ECF No.
259. Although Awan faced an effective Guidelines sentence of 45 years, the statutory maximum
sentence for his three counts, the judge determined that a non-guideline sentence was
appropriate, especially given the absence of any evidence that he committed an act of violence.

He was sentenced to 168 months’ imprisonment and three years’ supervised release.”!

Nicholas Teausant
In United States v. Teausant, No. 14-cr-00087 (E.D. Cal.), Teausant pleaded guilty to one

count of attempting to provide himself as personnel to ISIS in violation of § 2339B. He intended

2! Awan was first sentenced immediately following trial, but the sentence was vacated on appeal
on grounds that the district court judge erred in his application of the terrorism enhancement.
Awan, 607 F.3d at 318. At resentencing, a different judge calculated a higher guidelines range
pursuant to the remand order, but otherwise agreed with much of the first judge’s analysis and
imposed the same sentence.
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to travel to Syria to join ISIS but was stopped at the Canadian border. Teausant was sentenced to
144 months” imprisonment plus 25 years’ supervised release.

After considering the factors set forth in 18 U.S.C. 8 3553(a), the judge determined that a
36-month variance from the 15-year statutory maximum and Guidelines recommendation was
appropriate. The nature and circumstances of the offense created a dilemma for the judge, who
found Teausant “was one of the least successful want-to-be or would-be terrorists probably in
most of the cases that have been charged in this country.” Sentencing Tr. at 34:6-12, ECF No.
87. The judge noted that, although Teausant’s crime did not involve victims or attempts to build
or obtain weapons, the end game was that he would have become a member of a terrorist
organization. Id. at 35:2-9. Concluding that the government’s recommended sentence of 9 years
failed to sufficiently reflect the seriousness of the offense or the need to provide deterrence and

protect the public, the judge sentenced Teausant to 12 years’ imprisonment.

Hamza Naj Ahmed and Zacharia Abdurahman

In United States v. Ahmed, No. 1:15-cr-00049 (D. Minn.), Ahmed and Abdurahman each
pleaded guilty to one count of conspiracy to provide material support in violation of 18 U.S.C. 8§
2339B. (Ahmed also pleaded guilty to an additional financial aid fraud charge.) Along with
several others from Minnesota, Ahmed and Abdurahman attempted to travel to Syria to join
ISIS. The judge noted that each member of the conspiracy took affirmative steps to travel
overseas to fight with ISIS, “one of the most dangerous and violent terrorist organizations the
world has ever known.” Abdurahman Sentencing Mem. and Op. at 2, ECF No. 833; Ahmed
Sentencing Mem. and Op. at 3, ECF No. 820. They were each sentenced to 120 months’

imprisonment plus 20 years’ supervised release.
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Although the judge acknowledged the defendants were both young men without criminal
histories, he was concerned that they took affirmative steps to join ISIS, especially “given that
other young men from Minnesota and elsewhere have left the country” and died while engaging
in terrorist acts for groups including 1SIS. Abdurahman Sentencing Mem. and Op. at 15; Ahmed
Sentencing Mem. and Op. at 16. The judge determined that a 10-year prison sentence would
deter others from committing similar crimes, ensure the safety of the public, and avoid

unwarranted sentencing disparities.

Avin Marsalis Brown and Akba Jihad Jordan

In United States v. Brown, No. 1:14-cr-00058 (E.D.N.C.), Brown and Jordan each
pleaded guilty to one count of conspiracy to provide material support to terrorists under § 2339A.
In conversations with confidential human sources working for the FBI, they expressed a desire to
fight non-Muslims overseas and discussed plans to travel abroad for jihad. Jordan repeatedly
emphasized the need to train with firearms and allowed Brown and an FBI source to handle
weapons he owned, including an AK-47. “[O]n numerous occasions [they] discussed the need to
obtain passports to travel overseas for purposes of violent jithad.” Criminal Compl. at 5, ECF No.
1. Jordan had taken steps towards getting his passport but was not yet ready to travel at the time
Brown attempted to fly overseas. Arrested at the airport, Brown stated he intended to travel to
Syria via Turkey. After sealed sentencing proceedings, the court issued judgments sentencing
Brown to 92 months’ imprisonment plus 5 years’ supervised release, and Jordan to108 months’

imprisonment plus 5 years’ supervised release.
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Joseph Hassan Farrokh

In United States v. Farrokh, No. 1:16-cr-00020 (E.D. Va.), Farrokh pleaded guilty to
conspiracy to provide and attempt to provide himself as personnel to ISIS in violation of §
2339B. He was arrested at the airport when attempting to travel to Syria to join ISIS. Farrokh
was not himself a recruiter but was recruited by his co-defendant, who put Farrokh in contact
with people to facilitate his travel. The sentencing judge considered Farrokh’s acceptance of
responsibility, his willingness to cooperate, and his renouncement of I1SIS. Farrokh was

sentenced to 102 months’ imprisonment plus 10 years’ supervised release.

Muhammad Oda Dakhlalla

In United States v. Dakhlalla, 1:15-cr-00098 (N.D. Miss.), Dakhlalla pleaded guilty to
one count of conspiracy to provide himself as personnel to ISIS in violation of § 2339B. He and
his co-conspirator planned to travel to join ISIS. The sentencing judge determined that
mitigating factors warranted a variance from both the statutory maximum of 240 months and the
144-month limit agreed to by the parties under the plea agreement. The judge emphasized
Dakhlalla’s youth, lack of criminal history, and contrition, and sentenced him to 96 months’

imprisonment plus 15 years’ supervised release.

Michael Todd Wolfe

In United States v. Wolfe, No. 1:14-cr-00213 (W.D. Tex.), Wolfe pleaded guilty to one
count of violating 8 2339A. Wolfe was investigated by the FBI as part of a sting operation
initially focused on others who had pledged loyalty to a now-deceased Taliban and terrorist
leader. He planned to travel to Syria to engage in violent jihad and hoped to take his wife and

two children. While he never expressed a desire to harm Americans, he did attempt to board a
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plane as the first step in his goal of joining ISIS. As part of a plea agreement, the government
asked the court to impose a sentence of 84 months, far less than the statutory maximum of 180
months. The judge sentenced Wolfe to 82 months’ imprisonment plus 5 years’ supervised

release.

Aaron Daniels

In United States v. Daniels, No. 2-16-cr-00222 (D. Ohio), Daniels was initially indicted
of two counts of providing and attempting to provide himself as personnel to ISIS in violation of
§ 2339B. He was arrested at the airport before boarding his outbound flight and later admitted to
the FBI that his ultimate destination was Libya, where he intended to join ISIS. He further
confessed to previously sending $250 via Western Union to an ISIS member and recruiter.
Pursuant to a plea agreement, he pleaded guilty to one count under § 2339B. The government
urged the court to impose a 17-year term of imprisonment, or at a minimum a 15 years, because
of Daniels’ “ability to manipulate others and his commitment to one of the most pernicious
terrorist organizations in modern history.” Gov’t Sentencing Mem. at 14, ECF No. 87. The judge

sentenced him to 80 months’ imprisonment with lifetime supervised release.

| find that Muhtorov falls in the middle of this group of cases. He is unlike many of the
defendants in that he is not young, did not plead guilty, and did not provide assistance to the
government. However, that he refused to plead guilty does not set his case so apart from the
others that they are incomparable, and I will not impose a trial tax that effectively penalizes him
for exercising his constitutional right to a jury trial. Furthermore, there was no evidence of an
ongoing conspiracy in the United States that extended beyond himself and Jumaev for which he

could have provided information.
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Muhtorov’s involvement with the 1JU is markedly different from the ISIS recruitment
epidemic that seeks to radicalize potential fighters to inflict violence on innocent civilians on
U.S. soil and overseas. He has never committed himself to or attempted to aid in the violent
activities of a “pernicious” group like ISIS. Indeed, he continues to assert that he “never intended
on helping” anyone, including himself, “follow[ ] through on any of [the] talk” in which he
engaged. See Supplement to Muhtorov’s Mot. for Variant Sentence and Downward Departure at
2, ECF No. 1956-1. It was routine for him to change his mind, his plans, and his story. This does
not diminish the gravity of his actions, of course, but it does help distinguish him from those

defendants who are extremely unlikely to ever be deradicalized or rehabilitated.

V.
SENTENCE

Muhtorov’s Motion for a Variant Sentence (ECF No. 1955)** is GRANTED in that |
impose the following sentence outside the advisory Guidelines range and pursuant to the § 3553
factors explored in full above.

| sentence Jamshid Muhtorov to 96 months’ imprisonment on Count 1, 96 months’
imprisonment on Count 2, and 132 months’ imprisonment on Count 3, the sentences for each
count to run concurrently. | recommend to the Bureau of Prisons that Muhtorov be placed at an
appropriate facility here in Colorado so that he may remain close to his family. Muhtorov shall
be placed on supervised release for a term of 15 years for each count, also to run concurrently.
He shall immediately pay a special assessment of $300. Because he does not have the ability,

prospects, or resources to pay a fine, | waive the fine.

22Although, in calculating the appropriate Guidelines range, | found it was appropriate to depart
under U.S.S.G. § 4A1.3, Muhtorov’s Motion for a Downward Departure (also set forth in ECF
No. 1955) is DENIED, as | am not sentencing him in accordance with the Guidelines.
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Within 72 hours of release from the custody of the Bureau of Prisons, Muhtorov shall
report to the Probation Office in the District of Colorado. While on supervision, he is subject to

the following conditions which may not be changed or modified without prior authorization of

this Court:
1. He must not commit any other federal, state, or local crime.
2. He must not unlawfully possess a controlled substance and must refrain from any

unlawful use of a controlled substance.
3. He must cooperate in the collection of DNA as directed by the probation officer.

4, After initially reporting to the probation office, he will receive instructions from the
Court or the probation officer about how and when he must report to the probation officer, and
he must report as instructed.

5. He must not knowingly leave the federal judicial district where he is authorized to reside
without first getting permission from the Court or the probation officer.

6. He must answer truthfully the questions asked by his probation officer.

7. He must live at a place approved by the probation officer. If he plans to change where he
lives or anything about his living arrangements (such as the people he lives with), he must notify
the probation officer at least 10 days before the change. If notifying the probation officer in
advance is not possible due to unanticipated circumstances, he must notify the probation officer
within 72 hours of becoming aware of a change or expected change.

8. He must allow the probation officer to visit him at any time at his home or elsewhere and
must permit the probation officer to take any items that he or she observes in plain view that are
prohibited by the conditions of his supervision.

9. He must work full time (at least 30 hours per week) at a lawful type of employment,
unless the probation officer excuses him from doing so. If he does not have full-time
employment, he must try to find full-time employment, unless the probation officer excuses him
from doing so. If he plans to change where he works or anything about his work (such as his
position or job responsibilities), he must notify the probation officer at least 10 days before the
change. If notifying the probation officer at least 10 days in advance is not possible due to
unanticipated circumstances, he must notify the probation officer within 72 hours of becoming
aware of a change or expected change.

10. He must not communicate or interact with someone he knows is engaged in criminal
activity. If he knows someone has been convicted of a felony, he must not knowingly
communicate or interact with that person without first getting the permission of the probation
officer.
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11. If he is arrested or questioned by a law enforcement officer, he must notify the probation
officer within 72 hours.

12. He must not own, possess, or have access to a firearm, ammunition, destructive device, or
dangerous weapon (i.e., anything that was designed, or was modified for, the specific purpose of
causing bodily injury or death to another person).

13. He must not act or make any agreement with a law enforcement agency to act as a
confidential human source or informant without first getting the written permission of this Court.

14, If the probation officer determines that he poses a risk to another person (including an
organization), the probation officer may require him to notify the person about the risk and he
must comply with that instruction. The probation officer may contact the person and confirm that
he has notified the person about the risk.

15. He must follow the instructions of the probation officer related to the conditions of
supervision.

| find that the Special Conditions of Supervision listed below are reasonably related to the
factors enumerated in 18 U.S.C 8 3553(a) and 18 U.S.C. 8 3583(d) and do not constitute a
greater deprivation of liberty than reasonably necessary to accomplish the goals of sentencing.
Thus, Muhtorov is subject to them as well while on supervision.

1. If he is deported, he must not thereafter re-enter the United States illegally. If he re-enters
the United States legally, he must report to the nearest U.S. Probation Office within 72 hours of
his return.

2. He may not under any circumstance use, own, or operate any computer or similar device
without written authorization by the probation officer, and he must allow the probation officer to
install software/hardware designed to monitor computer activities on any computer he is
authorized by the probation officer to use. The software may record any and all activity on the
computer, including the capture of keystrokes, application information, internet use history,
email correspondence, and chat conversations. A notice will be placed on the computer at the
time of installation to warn others of the existence of the monitoring software on the computer.
He must not attempt to remove, tamper with, reverse engineer, or in any way circumvent the
software/hardware.

3. He must submit his person, property, house, residence, office, vehicle, papers, computers
(as defined in 18 U.S.C. § 1030(e)(1)), or other electronic communications, data storage devices,
or media to a search conducted by a United States probation officer. Failure to submit to a search
may be grounds for revocation of release. He must warn any other occupants that the premises
may be subject to searches pursuant to this condition. An officer may conduct a search pursuant
to this condition only when reasonable suspicion exists that he has violated a condition of his
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supervision and that the areas to be searched contain evidence of this violation. Any search must
be conducted at a reasonable time and in a reasonable manner.

4, He shall not possess, view, access, or otherwise use material that reflects extremist or
terroristic views or is deemed to be similarly inappropriate by the U.S. Probation Office.
DATED this 30" day of August, 2018.

S N

JOHN L. KANE
SBNIOR U.S. DISTRICT JUDGE
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