
iJ-i _ T' ; .. U i , E  b STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

04-282 (JRT/FLN) 

UNITED STATES OF AMERICA, 

P l a i n t i f f ,  1 
) POSITION OF THE UNITED STATES 

TI . ) WITH RESPECT TO SENTENCING 
1 

C4OHPJLkD KAMAL ELZAIIABI , 
a / k / a  "Ahu Kamal a 1  Luhnan i ,  ) 

) 
D e f e n d a n t .  I 

The IT i~ i t ed  S t a t e s  o f  America ,  b y  a n d  t h r o u g h  i t s  a t t o r n e y s  

F r a n k  J .  McGi i l ,  J r . ,  A c t i n g  Uni.ted S t a t e s  A t t o r n e y  f o r  t h e  

D i s t r i c t  o f  M i n n e s o t a ,  A s s i s t a n t  U n i t e d  S t a t e s  3 . t torney W .  Anders  

F o l k ,  and  T r i a l  A t t o r n e y  John  W. Van Lonkhuyzen,  h e r e b y  s u b m i t s  

?.his P o s i t i o n  with R e s p e c t  t o  S e n t e n c i n g  i n  a c c o r d  w i t h  i8 U.S.C. 

5 3 5 5 3 ( a )  znd t h e  U n i t e d  S t a t e s  S e n t e n c i n g  G u i d e l i n e s  Manual 

( " G u i d e l i n e s )  5 6 . 2 ,  i n  a n t i c i p a t i o n  of  t h e  s e n t e n c i n g  h e a r i n g  i n  

t h i s  c a s e  s c h e d u l e d  f o r  March 1 4 ,  2008.  Whi le  t h e  U n i t e d  S t a t e s  

d o e s  n o t  d i s p u t e  t h e  b a s i c  a d v i s o r y  G u i d e ] - i n e s  c a l c u l a t i o n s  i n  t h e  

p r e s e n t e r , c e  i n v e s t i g a t i o n  r e p o r t ,  t h e  U n i t e d  S t a t e s  c o n t e n d s  t h a t  

t h e r e  a r e  a g g r a v a t i n g  c i r c u m s t a n c e s  o f  a  k i n d  a n d  t o  a  d e g r e e  n o t  

a d e q u a t e l y  t a k e n  i n t o  a c c o u n t  i n  t h e  G u i d e l i n e s ,  sfe S 5K2.0, a n d  

t h a t  c o n s i d e r a t i o n  o f  t h e  f a c t o r s  e n u m e r a t e d  i n  1 8  U.S.C. 5 3 5 5 3 ( a j  

shows t h a t  a  s e n t e n c e  s u b s t a n t i a l l y  above  t h e  a d v i s o r y  Gui .de l ines  

r a n g e  i s  n e c e s s a r y  a n d  a p p r o p r i a t e .  The U n i t e d  S t a t e s  r e q u e s t s  - 

t h a t  t h i s  C o u r t  impose  a  s e n t e n c e  o f  a t  l e a s t  4 6  months 



imprisonment, which is a sentence approximately equivalent to the 

t h e  that the defendant has served iii custody. 

Factual Backqround 

The deferidar!'~ stands before the Court convicted of thr-ee 

counts of knowing possession and use of fraudi~l.ently obtairied ali.en 

registration receipt card, in vi.olation of i8 U.S.C. S 1546. As 

the evidence at trial established, the defendant entered the United 

States in i984, paid a U.S. citizen to enter a sham marriage in 

1984 in order for him evade the iriniigration laws, obtained hi.s 

alien registration card (or "green card") and status as a latifill. 

permanent resident in 1986 based on that sham marriage, and on 

three occasions in 2001 and 2002 used that fraudulently-obtained 

green card to apply for e~nployment. But as this Court is well 

aware, the facts surrounding tne defendant's prociirelijent and use of 

the green card involves more than siinpily entering into a fraudulent 

marriage and using the green card obtained by that marriage for the 

purpose of obtaj-ning employment.. While the heartland of the 

Guidelines might contemplate a sentencing range of 0-6 months for 

an ordinary alien who had used a fraudul-ently obtained green card 

to apply for jobs, such a sentence would be -.nriiolly inappropriate 

for this defendant, who is anything but ordinary. 

As this Court k n o w ,  the defendant has admitted to serious 

acts of terrorism and violerice, ancl has beer1 identified both by his 

own admission and by third-party sources as a rerrorist trainer and 



well-known s n i p e r .  B e g i n n i n g  on P .p r i l  1 6 ,  2004,  ELzahabi  

. . p a r t i . c i p a t e d  i n  17  d a y s  o f  v o l u r i t a r y  d e b r i e f i n g s  i t .  s p e c i a l  

. . 
a g e n t s  o f  t h e  F B I .  I n  t h e  c o i ~ r s e  o f  r ~ l s  s t a t e m e n t s  t o  t h e  FBI,  

El .zai labi  a d m i t t e d  t o  two t r ? . p  t o  I..fgharii.stan, t o  s e r v i n g  a s  a  

:;ni.per a g a i n s t  i l ie  R u s s i a n s  and p r o v i . d i i g  t r a i n i n g  a t  Khalden Camp, 

t o  knowing a n d  work ing  i ~ i t i ?  Abu Zubeydah ar!d Abu U4usab a i  Z a r q a n i ,  

. , ,  t o  p r o v l a l r ! g  t r a i n i n g  t o  Bassam K a n j ' s  g r o u p  and o t h e r  f i g h t e r s  j ~ n  

Leban-on, a n d  t o  t r a v e l i n g  t o  Chechriya arid s e r v i n g  a s  a  s r i i p e r  

t h e r e ,  where  h e  a d m i t t e d  t o  s h o o t i n g  a t  l e a s t  one  R u s s i a n  s o l d i e r .  

I t  i s  a l s o  b e l i e v e d  t h a t  h e  f u n c t i o n e d  a s  a r e p a c k e r  a n d  r e s h i p p e r  

t o  A b d u l l a h  R i - M a l l c i ,  ari a i  Qaeda p r o c u r e m e n t  o f f i c i a l ,  when l i v i n g  

!.n N e w  York i n  approximate1.y 1995-96,  and  t h a t  he  a s s i s t e d  R i ' a d  

t ! i j a z i ,  now c o n v i c t e d  arid i m p r i s o n e d  i n  J o r d a n  f o r  h i s  r o l e  i n  t h e  

f a i l e d  M i l l e n n i u m  p l o t  t o  d e s t r o y  t o u r i s t  s i t e s  and  h o t e l s  i n  t h e  

Midd le  E a s t ,  t o  o b t a i n  a  d r i v e r ' s  l i c e n s e ,  when t h e y  b o t h  L i v e d  i n  

M a s s a c h u s e t t s  i n  1 9 9 7 . '  

Dur ing  t h e  c o u r s e  o f  t h e  FRI i n t e r v i . e w ,  E l z s h a b i  admi- t ted  

f i g h t i n g  w i t h  and t r a i n i n g  armed I s l a m i c  g r o u p s  i n  A f g h a n i s t a n ,  

t r a ? . n i n g  t h e  armed 1s lami .c  g r o u p  t h e  Al-Dinnayyah R e b e l s  ir! 

E l z a k a b i ' s  d e n i . a l  o f  t h e s e  two a c t i v i t i e s  were  t h e  b a s e s  
of  t h e  two c o u n t s  of  making f a l s e  s t a t e m e n t s  t o  t h e  FBI, i n  
v i o l a t i o n  o f  18 U.S.C. S 1001, t h a t  r emain  p e n d i n g .  Al though  t h e  
U n i t e d  S t a t e s  w i l l  d i s m i s s  t h e s e  two c o u n t s  upon d e f e n d a n t ' s  
s e n t e n c i n g  on t h e  t h r e e  S e c t i o n  1546 c o u n t s ,  t h e  government  s t i l l  
b e l i e v e s  t h a t  t h e  d e f e n d a n t  commi t t ed  t h e s e  u n d e r l y i n g  a c t s ,  and  
t h n t  t h e y  may a n d  s h o u l d  b e  c o n s i d e r e d  by t h e  C o u r t  i n  s e n t e n c i n g .  



Lebanon, arid Eightirig in Chechnya. Specj.fica!iy, El.zakiabi. adniitted 

. - 
tk-& ~ d i ,  in eari:? 2000, he delivered nearly $300,000 to the ieaders of 

a Chechen  errori is^ group and that he fought with them as a sniper 

against Russian forces. Elzahabi admitted having personal contact 

with both Ibn Khattab and Sharnil Besayev, leaders of :he Chechen 

. . 
~lberation movement, who have committed numerous acts of terrorism 

.-, . in and around Russia. n l y  Elzahabi admitted taking part in 

multip1.e ambushes of Russian soldiers and, in his role as a sniper, 

shooting and killing specifiz Russian soldiers. 

in addition, as set out in an affidavit a copy of which has 

been submitted to probation, Elzahabi has been identified by an 

ir~di~iidual associ.ated wi.th a? Qaeda (CS-1) as a xicry well-knonn 

sniper who assisted in tl-ie teaching of srliper skills at an 

assassinatiofi course run at an a1 Qaeda training camp located in 

P.fgl?anistan. >.nother i.ndiviciual (CS-2) , also associated with al 

Qaeda, identified Elzahabi as a jihad fi.ghter ir! Afghiir~istan during 

199[?-1993, who suffered serious j.rour;ds in combat. 'This indi:jidual 

understood tk~at Eizahabi had also been in combat in Lebanon's civil 

war. (The identities of these sources re~nains ciassified.) In 

shorr, E!.zahabi I-!as a long history of activities as a jihadi and 

terrorist. 

Examination of the facts of this twenty-year career as a 

jihadi and terrorist makes plain that the defendant was using his 

status as a lawful permanent resident of the United States for 



safe--!-,-- = v e n .  , - t l z a h a b i  - e n t e r e d  t h e  U n i t e d  S t a t e s  i n  1984,  o s ~ : e n s l b l y  , . 

a s  a  s t u d e n t ,  was m a r r i e d  l a t e r  t h a t  y e a r ,  o b t a i n e d  h i s  l a w f u l  

permanent.  r e s i d e n c e  s t a t u s  i n  1~986 ,  and  was d i v o r c e d  i r i  1988.  

Having o b t a i n e d  h i s  LPR s t a t u s  b y  f r a u d ,  h e  L e f t  i h e  U n i t e d  S i a t e s  

a n d  r e t u r n e d  on m u l t i p l e  o c c a s i o n s .  ile l e f t  i n  a p p r o x i m a t e l y  1988,  

a n d  went t o  A f g h a n i s t a n .  T h e r e ,  h e  a c t e d  a s  a  s n i p e r  a n d  t r a i n e r .  

when  s e r i . o u s l y  wounded, h e  r:ecurned t o  t h e  iJnir_ed S t a t e s  t o  s e e k  

rned ica l  t r e a t r r i e n t .  Aga in ,  h e  ? e f t  t h e  U n i t e d  S t a t e s  i n  1998,  and 

t r a v e l e d  t o  Lebanon and  t h e r e a f t e r  r o  Chechnya.  I n  iebanor i ,  he  

t r a i n e d  r e b e l s  who erlgayed i n  a n  u p r i s i n g  a g a i n s t  t h e  l a w f u l  

government  o f  t h a t  c o u n t r y .  I n  Chechnya,  h e  a d m i t t e d  t h a t  he  

c a r r i e d  f u n d s  t o  t e r r o r i s t  commanders, t h a t  h e  s e r v e d  a s  a  s n i p e r ,  

a n d  t h a t  i n  f a c t  h e  s h o t  a n d  k i l l e d  p a r t i c u i a r  R u s s i a n  s o l d i e r s .  

I l f t e r w a r d s ,  i n  Summer 2 0 0 1 ,  he  r e t u r n e d  t o  t.he U n i t e d  S t a t - e s  i n  

M i n n e s o t a .  

?-. i n e  d e f e n d a n t  a l s o  u s e d  h i s  f r a u d u l e n t l y - o b t z a i n o d  s t a t u s  t o  

a s s o c i a t e  w i t h  ar;d ass: i .s t  t e r r o r i s t s  i ~ n  t h e  U n i t e d  S t a t e s .  I n  

approx i .n ia t e ly  i995-96 ,  wi i i l e  l i v i n g  i n  N e w  York, E l z a h a b i  

f u n c t i o n e d  a s  a  r e p a c k e r  a n d  r e s h i p p e r  t o  A b d u l l a h  Ai-Maiki ,  an  a l  

Qaeda  p r o c u r e m e n t  o f f i c i a l  l o c a t e d  o u t s i d e  t h e  U n i t e d  S t a t e s .  - i n  

a d d i t i o n ,  documents  e s t a b l i s h  t h a t  h e  a s s i s t e d  R i p  a d  H i j a z i ,  now 

c o n v i c t e d  a n d  i n i p r i s o n e d  i n  J o r d a n ,  f o r  h i s  r o l e  i n  t h e  fai!.ed 

M i l l e n n i u m  p l o t  t o  d e s t r o y  t o u r i s t  s i t e s  a n d  h o t e l s  i n  t h e  Middle  



- i . ,ast ,  t o  o b t a i n  a  r i v e s  l i c e n s e ,  i i i e r ~  t h e y  b o t h  l i v e d  i n  

M a s s a c h u s e t t s  i n  1 9 9 7 .  

Determination of a Reasonable Sentence for Clzahabi 

The E i g h t h  C ~ r c u i t  h a s  a d o p t e d  a  t h r e e - s t e p  a r ~ a i y s i s  

a p p l i c a b l e  t o  t h e  e x e r c i s e  of  a  s e n t e n c i n g  c o u r t ' s  d i s c r e t i o n .  

U n i t e d  S t a t e s  -i. Garn?:a, 477 E.3d 528,  631 (8th CCi. 2 0 0 7 ) .  

F i r s t ,  t h e  s e n t e n c i n g  c o u r t  c a l c u l a t e s  an  a d v i s o r y  gu:ideli.nes 

s e n t e n c e .  & Then t h e  s e n t e n c i n g  c o u r t  c o n s i d e r s  whe the r  any 

t r a d i t i o n a l  g u i d e l i n e s  d e p a r t u r e s  a r e  a p p r o p r i a t e ,  and a d j u s t s  t h e  

i n i t i a l .  a d v i s o r y  r a n g e  a c c o r d i n g l y .  Eir laLly,  t h e  s e n t e n c i n g  

c o u r t  c o n s i d e r s  S 3553 s e n t e n c i n g  f a c t o r s  t o  d e t e r m i n e  whe the r  t o  

impose a  n o n - g u i d e l i n e s  s e n t e n c e .  Id. Both t h e  s e c o n d  and  t h i r d  

s t e p s  a r e  n e c e s s a r y  b e c a i ~ s e  t h e  d i s t r i c t .  c o u r t  h a s  d i s c r e t i o r !  " t o  

..- 'tar;{ f rom t h e  a d v i s o r y  gu? .de i ines  even where  a  depar:rure would n o t  

8 ,  b e  a p p r o p r i a t e .  U n i t e d  S t a t e s  v .  Donne l lv ,  4 7 5  F .3d  916, 956 ( 8 t h  

C i r .  2 0 0 7 ) .  A p p l i c a t i o n  o f  t h e s e  s t e p s ,  a n d  c o n s i d e r a t i o n  of t h e  

F a c t o r s  s e t  r;ut i n  S e c t i o n  3 5 5 3 ( a )  shows t h a t  a  s e n t e n c e  o f  46 

months i s  n o t  o n l y  r e a s o n a b l e ,  b u t  n e c e s s a r y  and  a p p r o p r i a t e .  

I. The Advisory Guidelines Sentence. 

P r o b a t i o n  h a s  c a l c u l a t e d  a n  a d v i s o r y  g u i d e l i n e s  s e n t e n c i n g  

r a n g e  o f  0-6 months .  F i r s t ,  p r o b a t i o n  a p p l i e s  G u i d e l i n e s  5 2L2.2,  

r e s u l t i n g  i n  a b a s e  o f f e n s e  l e v e l  o f  8 .  P r o b a t i o n  g r o u p s  t h e  t h r e e  

c o u n t s  o f  c o n v i c t i o n  a s  i n v o l v i n g  s u h s t a n t i a L l y  t h e  same harm, i n  

p a r t i c u l a r ,  b e c a u s e  t h e  t h r e e  c o u n t s  i n v o l v e  t h e  same v i c t i m  and  



two cr more acts or i:.ransacti.orts cor'nected by a common crimi.nal 

ob:iect.ve or constituting part of a common scheme or plan. 

Guidelines S 3D1.2(b). Because the defendant pled not gi;ilty, 

c there is no reductj.oi? for acceptance oi responsibility. 

Defendant's criminal history category is calculated at I, yielding 

an zd~iisory Guidelines range of 0-6 months. 'Ttie United States 

agrees with these basic calculations. 

However, as discussed below, the United States contends that 

the defendant committed these offenses to further his ter.rori.st 

career, and that therefore there are substantial arguments that the 

terrorism enhancement of Guidelines 5 3Al.4 applies, and that if ic 

does not, a upward departure or variance is warranted and 

appropriate. 

2. U p w a r d  and L a t e r a l  D e p a r t u r e s  A r e  W a r r a n t e d  I n  T h i s  C a s e .  

0- i iiiere are ir! this case "aggravating . . . circumstance is] . . . of 

a kind, or to a degree, not adequately taken inco consideration by 

the Sentencing Commission in formulating the gui.delines that, ir, 

order to advance the objectives set forth in 18 U . S . C .  5 

3553 (a) (21, should result in a sentence different from that 

described" by the adv?.sory Guidelines calculation above. 

Guidelines S 5K2.0. 

r, ihere are at least two grounds for an upward departure in this 

case. First, defendant's criminal. history category as calculated 

under the Guidelines seriously under-represents the activities in 



which the defendant has been involved in the past. See S 47i1.3. 

Second, defendant has a long career as an adroitted terror?.st. 

Regardless of whether the material support guideline, set forth in 

Guide]-ines 5 iM5.3, or the terrorist enhancement, set forth in 

G..: LL~deiines 5 3hl.4, apply direct1.y to the defendant's present 

convictions, both show that the advisory Guidelines range 

contempLated under 5, 2 1 2 . 2  is far too low in this case, ai-~d provide 

by analogy grounds for a reasonable upward departure. 

-, , tlrsr, the defendant has engaged in a series of actions of a 

crliminal nature that are not reflected in his criminal history. 

Guideline:: S 4.21.3 (a) (1) provides that wii.ere "reliable information 

indicates that the de.fendant's cri-minal history category 

substantiaiiy under-represents the seriousness of the defendant's 

. . . . 
crimrnal nistory or the likelihood that the defendant will com~nit 

other crrirnes'h.n upward departure may be warranted. Prior similar 

adult criminal conduct not resulting in a criminal conviction may 

rnh c; he ilsed ?.n coniiider:.r~g such a departlire. >S 4F1!..3 (a) (2) (E) . L.... 

defendant's admissions, and other reliable information before t-he 

Court indicate that an upward departure is warranted for both these 

reasons. Using just his more recent admissions, the defendant has: 

(I) smuggled 5300,000 to rebels in Chechnya, proving material 

support to them; (2) fought as a sniper in Chechnya, and by his own 

account 1~ij.l.ed at least one Russian soldier, thus committing 

murder; (3) provided military training to rebels in Lebanon trying 



t.o overthrow that country's lawful government, again providing 

rnar.erial support. These are all ser:ious criminal actions not 

reflected on defendant's cri.minai history category. If he had been 

onvict.ed of these actions, he wo~ild all-lost certainly have been 

sentenced to terms greater than one year and one month. Therefore, 

the government submits that giving the defendant three criminal 

history points for each of these actions is appropri.ate. Mine 

points would place the defendant in Category IV. But not only has 

the defendar!t committed these acts, which are notreflected in his 

criminal record, these acts and his history show that he is 

extreme1.y likely to resume these activities if not sentenced 

appropriately. He did not cease his terrorist activities when he 

was wounded. Instead, he used his fraudulently-obtained lawful 

perrrianent resident status to return to the United States for 

medical treatment, and later, after he recovered, went abroad again 

to resume his violerit ways. The likelihood he will. commit further 

cr:i.~nes is exti-ac;rdinarily ?~-.jg!l. 

Moreover, these are all acts of terrorism, and if the Court 

were to 2ppl.y the terrori.srn enhancement, Section SAL.4, the 

Guidelines would require that defendant's criminal history be set 

at Category VI. Therefore, the government submits that a lateral 

departure or variance in defendant's criminal history is 

appropriate. The government suggests that this Court sentence the 



ic.fClr- . . i c o n t  4 -  a s  if h e  tiad a  c r i m i n a l .  h i s t o r v  of  n i  -;- , e a s t  3 C a t e g o r y  I11 

c) r .I ',J . 

Second,  t h e  government  s u b m i t s  tk - ,A   la^ t h e  C o u r t  s h o u l d  a l s o  

' .  . 
d e p a r t  upward t o  a d e q u a t e l y  r e f l e c t  t h e  d e f e n d a n t '  s c r l m r n a i  

a c i t i o n s ,  h i s t o r y ,  a n d  c h a r a c t e r i s t i c s .  I f  t h i s  C o u r t  i s  r e l u c ~ a n t  

t c ;  impose t h e  t e r r o r i s m  enhancement ,  u n d e r  5 3 A l . 4 ,  which  i s  

ar:guabl.y a p p l i c a b 1 . e  h e r e ,  t h e  C o u r t  s h o u l ~ d  u s e  t h a t  enhancement  a s  

t h e  b a s i s  f o r  f a s h i o i i i n g  a n  upward d e p a r t u r e .  S e c t i o n  3Al .4  

p r o v i d e s  t h a t  t h e  b a s e  o f f e n s e  l e v e l  b e  i n c r e a s e d  by 1 2 ,  t o  a  

minimurn of  l e v e l  32 ,  a n d  t o  i n c r e a s e  t h e  d e f e n d a n t ' s  c r i m i n a l  

. . 
n l s t o r y  t o  C a t e g o r y  VI. Such an  i n c r e a s e  r e s u i t s  i n  a n  a d v i s o r y  

G i l i d e l i n e s  r a n g e  o f  i i 0 - 2 6 2  months ,  which  would b e  w i t h i n  t h e  

a v a i l a b l e  s t a t u t o r y  maximum h e r e .  'The C o u r t  may f e e l .  t h a t  t h i s  

c a s e  j-s n o t  and  d o e s  n o t  i n v o l v e  a  " f e d e r a l  c r i m e  o f  t e r r o r i s m w ' ,  

. . 
s t r i c t l y  s p e a k i n g ,  a n d  s o  t h e  enhancement  s h o u l d  n o t  a p p l y .  

f lowever,  a p p l i c a t i c n  r iote 2 t o  t h e  enhancement  p r o v i d e s  t h a t  a n  

o f f e n s o  th-* ,, i n v o l v e s  " h a r b o r i n g  . . . a t e r r o r i s t "  who commits a 

f e d e r a l  c r i m e  o f  t e r r o r i s m  " s h a l l  b e  c o n s i d e r e d "  t o  h a v e  i n v o l v e d  

a  f e d e r a l  c r i m e  of  t e r r o r i s m .  The i n s t a n t  o f f e n s e  c l e a r l y  and  

c e r t - a i n l y  i n v o l v e d  "harbor : ingV a  a e r r o r i s t .  The d e f e n d a n t  u s e d  t h e  

U n i t e d  S t a t e s  f o r  sa fe - l i aven  be tween  h i s  t e r r o r i s t  e x p e d i t i o n s .  He 

s o u g h t  r e f u g e  and  s a f e - h a r b o r  h e r e .  Tha t  was o i i ly  p o s s i b l e  b e c a u s e  

o f  h i s  f r a u d u l e n t l y - o b t a i n f d  l a w f u l  pe rmanen t  r e s i d e n c e  s t a t u s .  

F u r t h e r ,  a p p i i . c a t i o n  n o t e  4 p r o v i d e s  e x p l j . c i . t i y  t h a t  an  upward 



d e p a r t u r e  may be warra r i t ed  when tihe u;ideri.y!:ny terror: i .sm o f f e r ~ s e s  

a r e  n o t ,  s t r i c t l y  s p e a k i n g ,  f e d e r a l  c r i m e s  o f  t e r r o r i s m .  T h i s  i s  

. . 
L n e  c a s e  e i t h e r  i f  t.hey a r e  n o t  i n c l u d e d  on t h e  s t a t u t . o r y  l i s t  of  

18 U.S.C.  4 2 3 3 2 b ( g )  (5),' o r  b e c a u s e  t h e y  were i n t e n d e d  t o  

i n t i m i d a t e  a  c i v i l i a n  p o p u l a t i o n  r a t h e r  t h a n  a  governmeri t .  The 

government  s ~ i h m i t s  t h a t  i f  t h e  C o u r t  d o e s  n o t  impose  t h e  t e r r o r i s m  

enhancerneil t ,  i s  s h o u l d  f a s h i - o n  a n  upward d e p a r t u r e  b a s e d  on t h a t  

p r o v i s i o n  

T h e r e f o r e ,  t i i e  government  r e q u e s t s  t h a t  t h e  C o u r t  d e p a r t  

upward ir-delve l e v e l s ,  t h e  amount se t  f o r t h  i n  t h e  erihancement (bii t  

n o t  t.o 3 2 ) .  T h a t  would  r e s u l t  i r :  a  f i n a l  o f f e n s e  l e v e l  of  S O .  

T h a t  i s  e m i n e n t l y  r e a s o n a b l e  g i v e n   defendant.'^ o f f e n s e  c o n d u c t  and  

L - i t r r o r i s t  c o n n e c t i o n s  a n d  ac?:s. Note  a l s o ,  t h a t  t h e  m a t e r i a l  

s u p p o r c  g u i d e l i n e  (S 2M5.3) would  p r o v i d e  an  o f f e n s e  l e v e l  2 6 ,  more 

+ ihan i s  recommended h e r e .  The U n i t e d  S t a t e s  f u r t h e r  r e q u e s t s  t h a t  

, ,  . 
t h e  Cou:rt c i epa r t  L a t e r a l l y  frcim c r l n i n a l  h i s t o r y  c a t e g o r y  I t o  

. ,  . 
cl-imi.nf31 h i s t o r y  c a t e g o r y  I11 o r  PI. rt. c r ? - m l r a i  h i s t o r y  ca tec lo ry  

- - ILI, and o f f e n s e  l e v e l  2 0 ,  th is  p r o v i d e s  a  g u i d e l i n e  r a n g e  o f  41-51 

months ,  and  a t  c r i m j - n a l  t i i s t o r y  c a t e g o r y  IV, a r a n g e  of 5i-61 

months .  The Government r e q u e s t s  a  s e n t e n c e  o f  a t  l e a s t  t h e  m i d d l e  

o f  t h e  l o w e r  of t h e s e  r a n g e s  -- 46 months,  which t h e  U n i t e d  S t a t e s  

i S e c t i ~ o n  1546 i s  n o t  among t h e  c r i m e s  l i s t e d  a s  f e d e r a l  
c r i m e s  of  t e r r o r i s m  i n  1.8 U . S . C .  2 3 3 2 b ( g )  ( 5 )  . However, s e c t i o n s  
2339 ( r e l a t i n g  t o  h a r b o r i n g  t e r r o r i s t s ) ,  2339A ( r e l a t i n g  t o  
p r o v i d i n g  m a t e r i a l  s u p p o r t  t o  t e r r o r i s t s ) ,  a n d  23399 ( r e l a t i n g  t o  
p r o - v i d i n g  m a t e r i a l  s u p p o r t  t o  t e r r o r i s t  o r g a n i z a t i o n s )  a r e  l i s t e d .  



. . 
submits is reasonable and appropriate for this defendanr. in thls 

case. 

3. Section 3553(a) Factors Warrant= Above-Guidelines Sentence. 

Although the sentenci-ng court rriust first correctly calculate 

and consider the applicable Sentencing Guidelines as its benchmark, 

I> [tihe Guideliiies are not the only consideration." GalrL v. LJniLed 

States, -- U . S .  -, 128 S. Ct. 586, 596 (2007). The court nust also 

examine the factors under 1% U . S . C .  5 3553 (a) to c!eterrr.ine whether 

they conpel a greater or lesser sentence. Zd. This Court has 

adopted a three-step analysis appl-icable to this exercise of a 

sentencir~g court's discretion. See LJriited States v .  Garnica, 477 

F.3d 628, 631 (8th Cir. 2007). fi-rst, the sentenci.ng court 

calculates an advisory guidelines sentence. Then the 

sentenci.i?g court considers xhether any traditional guidelines 

departures are appropriate, and adjusts the initial advisory range 

accordingly. Finally, the sentencing court considers the 

-. ~j.t!.~ 18, united states ~ : ~ d . ~ ,  sec:icjn -"5: j d  a sentencing factors to 

determine whether to inipose a non-guidelines sentence. id. 

With respect to the reasonableness of a sentence outside the 

guidelines range, the Eighth Circuit reviews b~hether the sentencing 

court "failed to consider a relevant factor that should have 

received significant weigl-!t, gave significant. weight to an improper 

or irrelevant factor, or considered only the appropriate factors 

but committed a clear er-ror of judgment by imposing a sentence 



outside of the guidel?.nes range dict-.--*-'-l ~ C = L  b ~ -  1 che facts of rhe case." 

In Gal., the Supreme Court instr:lcted that the sentericir-ig 

court, in corisldering the factlors under S 3553(a), should not 

presiine that a sentence brithin the Guidelines rarige is reasonable, 

just as the sentencing court shouid not presume that a sentence 

outside of the Guidelines range is unreasonable. Gail, 128 5 .  Ct. 

at 595, 596. Ratt!er, the sentenciiig court should appiy $5 3553(a) 

to the specific facts of each case to make an "individualized 

assessment." 1& at 597 

Section 3553(a) provides in pertinent part as follows: 

(a) Factors to he considered in imposing a sentence. - 
The court shall. impose a sent.ence sufficient, but not 
greater than necessary, ro coinply with the purposes set 
forth in paragraph (2) of this subsection. The court, 
in determining the particular sentence to be imposed, 
shall consider- 

(1) the nature and ci.rcumstances of the offense 
and the history and characteristics of ihe defendant; 

(2) the need for the sentence imposed- 

(A) to reflect the seriousness of the 
offense, to promote respect far tl-!e law, and to provide 
just punishment for the offense; 

(B) to afford adequate deterrence to criminal 
conduct; 

(2) to protect the public from furxher crinies 
of the defendant; and 

(Dl to provide the defendant with needed 
educational or vocational training, medical care, or 
other correctional treatment in the most effective 
manner; 



(3) t h e  k i n d s  o f  s e n t e n c e s  a v a i l a b l e ;  

( 4 )  t h e  k i n d s  o f  s e n t e n c e  and  t h e  s e n t e n c i n g  
r a n g e  e s t a b l i s h e d  f o r -  

( A )  t h e  a p p l i c a b l e  c a t e g o r y  o f  o f f e n s e  
c o m m i t t e d  by %he  a p p l i c a b l e  c a t e g o r y  o f  d e f e n d a n t  a s  
se t  f o r t h  i n  ~ h e  g u i d e l i n e s -  

( 5 )  a n y  p e r t i n e n t  p o l i c y  s t a t e m e n t  . . . i s s u e d  
b y  t h e  S e n t e n c i n g  Commission . . . 

(6) t h e  need  t o  a-void u n w a r r a n t e d  s e n t e n c e  
d: ~ s p d r i t i e s  . - among d e f e n d a n t s  w i t h  s i m i l a r  r e c o r d s  who 

have  b e e n  f o u n d  g u i l t y  o f  s imi ia r  c o n d u c t  . . . . 

1 8  U.S.C. 4 3 5 5 3 ( a )  

D e f e n d a n t  E l z a h a b i ' s  a d m i s s i o n s  and o t h e r  i n f o r m a t i o n  b e f o r e  

a. .h i s C u r  make c l e a r  t h a t  a  s e n t e n c e  w i t h i n  t h e  c o n t e m p l a t e d  

g c i d e l i r L e  r a n g e  i s  i n a d e q u a t e  t o  a d d r e s s  t h e  s e n t e n c i n g  f a c t o r s  set  

o u t  i n  S e c t i o n  3553 ( a ) .  

Under k 3 5 5 3 ( a )  ( l ) ,  t h e  Co:irt shou1.d c o n s i d e r  t h e  " h i s t o r y  and  

c h a r a c t e r i s t i c s  o f  t h e  d e f e n d a n t . "  1.8 U.S.C.  5 3 5 5 3 ( a ;  (1 ) .  

U n i t e d  S t a t e s  TI.  B e t t s ,  509  F . 3 d  4 4 1 ,  4 ( 3 t h  C i r .  2 0 0 7 ) .  A s  

n o t e d  a b o v e ,  t h e  d e f e n d a n t ' s  h i s t o r y  a n d  c h a r a c t e r i s t i c s  i l l u s t r a t e  

a l i f e  d e d i c a t e d  t o  v i o l e n c e  a n d  t h e  oyjerc.hrow of  g o v e r n m e n t s .  H e  

, , I - -  , L i l i z e d  h i s  s t a t . u s  a s  a l a w f u l  p e r m a n e n t  r e s i d e n t  i n  r h e  U n i t e d  

S t a t e s  t o  p ro -v ide  a  s a f e  h a v e n  f rom wiiicl-1 h e  c o u l d  a t  h i s  

c o n v e n i e n c e  wage j i h a d  a g a i n s t  R u s s i a i i s  i r i  A f g h a n i s t a n  a n d  Chechnya 

and  t o  a s s i s t  o t h e r s  i n  t h e  o v e r t h r o w  o f  ~ h e  Lebanese  government .  

The d e f e n d a n t ' s  e n t i r e  a d i i l t  l i f e  a s  a  !.awful pe rmanen t  r e s i d e n t  o f  



tile United Staces has been spent either partici.pating in -ij.ol.ent 

. . actlv1ty, recovering from wounds sustained as a res3- dlt of 

conductinq violent activities, or training others in the art and 

science of violence. 

The Guideline range contemplated by probation merely punishes 

the ordinary offense of using a fraiidulently-obtained green card to 

apply for a job. The violative factor ?.s the i'ilegal alien's 

fraudulentLy-obtained immigratj.on status. Wtiiie that is accounted 

for in the applicab1.e guidelines, the true rise to which the 

defendant pu% that fraudulently-obtained status is not. 

A substar!tiaLiy longer sentence also is required to afford 

adequate deterrence. lJr!der 5 3553(a) (2) ( a ) ,  this factor includes 

deterring others from committing similar conduct. w e d  States& 

Garnette, 474 F.3d 1057, I062 (8th Cir. 2007). The sentence should 

reflect that it is wholly unacceptable to obtain lawful permanent 

resident status by fraud, and then turn around and use it to make 

the Untied States one's bzse for terrorist excursions throughout 

the ~ ~ o r l d .  

For those reasons, the Government respectfully submits that 

under S 3553(a), the C:ourt should vary upwardly from the advisory 

(- ~u-~delines : calculation. 



Conclusion 

I . ' ~ ~  t h e  r e a s o n s  s e t  f o r t h  a b o ~ l e ,  t h e  U n i t e d  S t a t e s  subri i i ts  

a c o n s i d  -cA.ai..or? ;i o f  t h e  f a c ~ o r s  e n u m e r a t e d  i n  18 U . S . C .  S 

3 5 5 3 ( a )  shows t h a t  a  s e n t e n c e  s u b s t a n t i a l l y  above  t h e  a d v i s o r y  

r .  : . , ~ i ~ d e ! . i r e s  r a n g e  i s  n e c e s s a r y  and a p p r o p r i a t e  i n  t h i s  c a s e ,  arid 

r e q u e s t s  t h a t  t h i s  Caul-t impose a  s e n t e n c e  o f ,  a t  a rninimi~m, 46 

f i~ont t i s  i m p r i s o n r ~ i e n t ,  which  i s  a t  t h e  m i d - p o i n t  o f  rk~e miniinurn 

. w a r r a n t e d  . .. upward d e p a r t u r e  r a n g e  
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