ic

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

UNITED 3TATES OF AMERICA, Docket No. 03 CR 978

Plaintiff,

)
)
}
)
vs. )
)
ABDELHALEEM HASAN ABDELRAZIQ ASHQAR, ) Chicago, Illinois
) November 8, 2007
)y 10:00 o'clock a.m.

Defendant.

VOLUME ONE
TRANSCRIPT COF PROCEEDINGS - SENTENCING
BEFORE THE HONORABLE AMY J. 5T. EVE

APPEARANCES:

For the Plaintiff: HON. PATRICK J. FITZGERALD
United States Attorney
BY: MR. JOSEPH M. FERGUSON
MR. REID J. S5CHAR
M5, CARRIE E. HAMILTON
219 5, Dearborn St., Suite 500
Chicago, Illinois 60604

For Deft. Ashgar: MR. WILLIAM MOFFITT
11582 Greenwich Point Recad
Reston, Virginia 20194

MR. KEITH ALLAN SPIELFOGEL
20 North Clark Street, Suite 1200
Chicago, Tllinois 60602

Also Present: S/R JILL PETTORELLI, FBI
MS. KELLY RICE, Probation

Court Reporter: MR. JOSEPH RICEKHOFF
Official Court Reporter
21% 5. Dearborn S5t., Suite 1232
Chicago, Iilinois 60604
{312} 435-5562

L S I S S A S A S

PROCEEDINGS RECORDED BY
MECHANICAL STENOGRAPHY
TRANSCRIPT PRODUCED BY COMPUTER




10

11

12

13

14

15

i6

17

i8

19

20

21

22

23

24

25

Hamilton

THE

THE

MR.

MR.

MR.

CLERK: 03 CR 978, USA vs. Abdelhaleem Ashgar.

COURT: Good morning.
SCHAR: Good morning, Judge.

SPIELFOGEL: Good morning, Judge.

SCHAR: Reild Schar, Joseph Ferguson and Carrie

an behalf of the United States.

MR.

SPIELFOGEL: Bill Moffitt and Keith Spielfogel on

behalf of Dr. Ashgar, Judge.

Honor.

that the

M5.

THE

Are

MR.

MR.

THE

RICE: Kelly Rice on bkehalf of Probation,

COURT: We are here for sentencing.
you ready to proceed?
SCHAR: Yes, Judge.

SPIELFOGEL: Yes, Judge.

COURT: Before you do, I understand, Mr.

government intends to call one witness.

Is that accurate?

MR.

THE

MR.

THE

SCKAR: That is accurate, Judge.

COURT: And that is?

your

Schar,

SCHAR: Special ARgent David Bray of the FBI.

COURT: And, Mr. Spielfogel, do yecu intend to

call any witnesses?

MR.

THE

SPIELFOGEL: No, Judge.

COURT: Okay.

Go ahead. We will proceed.
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Bray - direct

MR. SCHAR: Thank you, Judge.

MR. FERGUSON: The government calls David Bray to the

stand.

THE COURT: Please come forward, Agent Bray.
DAVID BRAY, PLAINTIFF'S WITNESS5, SWORN

MR. FERGUSON: All set?

THE COURT: You may proceed.

THE WITNESS: Set. Theank you.

DIRECT EXAMINATION

BY MR. FERGUSON:

Q.

Would you please state your name and spell your last name

for the record?

A. My name is David Bray. My last name is spelled B-r-a-y.
Q. And how are you employed?

A. 1'm an FBI agent.

Q. And how long have you been with the FBI as a special
agent?

A. B little over ten years.

Q. You've testified in these proceedings and, specifically,

at trial; is that correct?

a.

Q.

Yes, 1 have.
All right.

MR. FERGUSON: With the Court's leave, I'1l dispense

with background information about Agent Bray, since that's --

THE COURT: That is fine.
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MR. FERGUSON: -- already in the record.

THE COURT: 1 am familiar with the record in the
case. That is fine.
BY MR. FERGUSON:
Q. Special Agent Bray, prior to the filing of the second
superseding indictment -- upon which this case went to
trial -- in August, 2004, and from -- specifically, from --
2002 to 2004, were you the case agent for a grand jury
investigation looking into matters concerning Hamas?
AL Yes, I was.
Q. And that grand jury investigation was conducted here in
the Northern District of Illinois?
A. Yes, it was.
Q. Would you describe -- and we're going to discuss this in
some detail, but would you describe in broad outline what the
nature of the investigation was that was conducted at that
time?
A. In a broad sense, we were conducting an investigation of
Hamas in the United States.
Q. Okay.

And what about Hamas in the United States?
4. Hamas members, associates, their interactions, their
activities with cone another, what type of support they
provided to Hamas abrecad in Israel.

Q. At the time that you were assigned fo this case and
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Bray - direct

other investigations concerning Hamas?

A.

Q.

No, I had not.

had you previously worked on any

Were there specific statutory viclations or crimes related

to Hamas cor its members that the investigation was

specifically pursuing?

A.
0.
A
support to a foreign terrorist organization;

kill,

Yes, there were.

Can you name some of them?

Some of them were racketeering conspiracy; material

conspiracy to

kidnap, maim or injure; hostage taking; money

laundering; certain fraud statutes, mail and wire fraud;

chstruction.

. Passport or travel document fraud?
A. Yes.

Q0. Other types cf fraud?

A, Yes.

Q. Including financial fraud --

of this is in the record.

MR. MOFFITT: Objection. Leading.

MR. FERGUSON: Two things, Judge.

guickly.

here.

First of all,

I want to get through it fairly

Second of 211, the ruiles of evidence don't apply

I'd like to get to the particulars.

ail

He's not going to be led throughout all of this, but
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THE COURT: Obiection overruled.

These are preliminary matters; and, second, the rules
of evidence do not apply here.

So, for the preliminary matters, it is fine.

BY MR. FERGUSON:

Q. I want to focus your attention on a couple of the specific
statutory violations that were the subject of investigation.
Let's take chstruction, for example.

Can you give examples of specific acts of obstruction
in connection with Hamas or Hamas members that the
investigation was conducting?

A. Yes, 1 can.

In 1998, in the Southern District of New York,

Dr. Ashgar was called before a grand jury conducting an
investigation; he was immunized by the Chief Judge; and, he
failed to answer guestions posed tc him during the grand jury.
Q. &nd that was -- he was —- guestions were posed with
respect tc Hamas?

A. Yes.

0. All right.

Additional instances of acts of obstruction related
to Hamas that were under investigation?
A. Yes.

Q. Name some.

A. Another individual, Ismael El-Barasse, was also called
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before the grand jury in the Southern District of New York
during the same year. He was immunized, as well, and refused
to answer guestions regarding the grand jury's investigation
of Hamas.
0. And within the context of the Hamas enterprise that was
being investigated, were there any acts of obstruction that
were also being further investigated here in the Northern
District of Tillinois?
A. Yes. In 2000, in the Northern District of Illinois, an
individual, Sharif Alwan, was also called before a grand jury
here. He was immunized, as well, by the Chief Judge and
refused to answer guestions pesed to him by the grand jury.
THE COURT: Mr. Ferguson, 1 &m sorry to interrupt,
but would you please clarify for me -- the first two acts that
Agent Bray testified to that took plage in '98, I was not sure
if he was saying those were part of the grand jury in
Chicago's investigation or not. If you would clarify that.
BY MR. FERGUSON:
Q. Was the Chicago grand jury investigation, as part of iis
investigation into the Hamas enterprise, conducting an
investigation into possible acts of obstruction that occurred
in New York in 1998 by Ismael El-Barasse and Abdelhaleem
Ashgar?
A. Yes.

THE COURT: Thank you.
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BY MR. FERGUSON:
Q. Were there acts of obstruction of Muhammad Salah, sz
co-defendant in this matter, that were also being
investigated?
A. Yes.
0. And what were they in connection with?
A. In particular, civil proceedings regarding a U.S. citizen
that was killed in a drive-by shooting, for which Hamas
claimed responsibility, in Israel.
Q0. And theat's the Boim litigation that was brought under a
civil analogue tc the terrorism code?
A. Yes.
Q. And, of course, we're here tocday because of Abdelhaleem
Ashgar's obstruction before the grand jury in the Northern
District of Illinois; is that correct?
A. That is correct.
Q. All right.

And that, too, was the subject of investigation, as
welli; is that right?
A. Yes.
0. BAll right.

I want to focus your attention on -- you mentioned
murder, murder conspiracy, a number of other federal statutes
that involve killing, kidnapping, maiming individuals.

At the time the investigation was being conducted,
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were you investigating specific murders?

A. Well, yes and no. In the context of —-- we were looking at
Hamas as an enterprise. We knew from confessions cbtained by
Israeli authorities of Muhammad Salah, he mentions specific
acts of murder: The murder of another Palestinian advocating
peace —-

Q. 1Is that Sari Nusseibah?

A. Yes.

-- the murders of three lIsrzeli engineers in a plot
that he was -- Muhammad Salah was -- discussing with Adil
Awadallah, ancther co-conspirator.

Q. And was the investigation alsoc inguiring into the murder
and kidnapping of Ilan Sa'doan, an Israeli soldier?

A. Yes, it was.

Q. And just as a brief refresher to the Court, what was the
general nature of that investigation?

A. Well, during his time in Israel, Muhammad Salah attempted
to negotiate his release; the release of a Hamas leader, Salah
Shahadah; and, also, at one point in time, the return of money
that was confiscated from Muhammad Salah. He was attempting
to barter, exchange information that he had regarding the
burial location of an Israeli scldier for whom Hamas kidnapped
and killed and took responsibility for -- claimed
responsibility for.

Q. You've focused thus far in your remarks on specific
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instances of murder or discussions about murder as it related
to Muhammad Salah. Were there other acts of murder or
terrorist activities that were alsc under investigation?

A. Yes. I mean, we locked at any terrorist attack,
essentially, for which Hamas claimed responsibility. There
were even acts in and around the time that Akhdelhaleem Ashgar
appeared before the grand jury here in the Northern District
of Illinois.

Q. Can you name a couple of those?

A. Yes. There was, in April of 2003, I believe it was, a
suicide bombing at an establishment -- Mike's Place —-- in Tel
Aviv, Israel. Tt's essentially a pub, if you will, that's
adjacent to the American Embassy frequented by Westerners and
Americans.

Q. You said that was April of 2003; is that right?

A. Yes.

MR. FERGUSON: I believe, Judge, just for the record,
that is referenced and was the subject of testimony from the
government's expert, Matthew Levitt, and also submitted as
part of the Levitt Timeline that was admitted intc evidence.

THE CQOURT: OQkay.

BY MR. FERGUSON:
Q. That was in April, 2003, I think you said?
A. Yes.

And I believe there were three fatalities and
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numerous injuries involved.
Q. Okay.

And that establishment -- have you visited that
establishment yourself?
A. Yes, 1 have.
Q. All right.

You indicated it was adjacent to the American
Embassy. What types of individuals frequent that
establishment?
A. Americans.
Q. And that was approximately two months before Akdelhaleem
Ashgar was called intoc the grand jury here in Chicago; is that
right?
A. Yes.
Q. All right.

Can you name ancother -- give us another -- example of
a Hamas terrorist strike that occurred during the period of
investigation and around the time that Abdelhaleem Ashgar was
called into the grand jury in Chicago?
R. Yes. In August of 2003, there was a bus bombing in
Jerusalem that resulted in 21 fatalities, including five
American citizens.
Q0. You said that was August, 20037
A. Yes.

Q. And that was during the period of time that contempt
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proceedings -- civil contempi preoceedings -- were ongeing with
respect to --
MR. MOFFITT: Again, I'm going te cobject to leading
questiocns at this point. I don't think this is preliminary.
MR. FERGUSON: 1It's in the reccrd, Judge. I --
THE COURT: Objection overruled at this point.
And the rules of evidence do not apply in hearings
such as this.
BY MR. FERGUSON:
Q. You've indicated that Hamas was being investigated as an
enterprise; is that right?
A. Yes.
Q. And, in fact, they were charged as an enterprise; is that
right?
4. Yes, they were.
Q. Were any and all attacks undertaken by Hamas -- terrorist
attacks undertzken or claimed by Hamas -- of interest and the
subject of some amcunt of investigation in the context cof the
Northern District of Illinocis case that you were pursuing?
A. Yes, they were.
Q. And what, with respect to individuals in the United States
or entities in the United States, were you investigating in
relation to those acts?
L. We were clearly trying to define whether or not there was

suppoert —-- financial support, logistical support,
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communication support, whatever that may be -- by persons here
in the United States that supported theose activities abroad,
those terrorist attacks.

From the Muhammad Salah confessicns, we know that
money came inte the U.S., passed through U.S5. bank accounts,
eventually made its way back cversegs, which he personally
handed off to Hamas military operatives where that money was
used to further their cause and was used to support military
operations by Hamas.

Q. And at the time of Dr. Ashgar's June, 2003, appearance in
the grand jury here in Chicago, what was Hamas‘rlegal status
in the United States?

A. It was a foreign terrorist organization.

Q. Designated by the United States government?

A. Yes.

0. And when was it so designated?

A. There were two designations, but the cne designation as a
foreign terrorist organization occurred in 1997.

Q. Now, was part of the investigation, at that time and when
Dr. Ashgar was called in to the grand jury, to determine
whether individuals or entities in the United States were
possibly engaged in acts of material support to Hamas as a
designated entity at that time?

A. Yes.

Q. Slightly redirect your attention.
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Were there individuals who you were specifically
looking at with an eye towards possible charges of material
support of Hamas as a terrorist organization?

A. Yes. Muhammad Salah and Abdelhaleem Ashgar.

¢. &4nd was there a material support charge actually returned
by the grand jury through whom you conducted the investigation
in this case?

A. Yes, of Muhammad Salzh.

Q. That charge never went to trial; is that right?

A. It did not.

Q. But the grand jury returned a material support charge; is
that right?

A, Yes.

Q. What was Muhammad Salah's legal status at the time of

Dr. Ashgar's appearance in the grand jury?

A. He was a speclally-designated terrorist.

Q. And how long had he had that status?

A. Since 1885.

Q. Because he was a specially designated terrorist, were
there certain obligations that he had or restrictions placed
upon him from the Treasury Department?

A. Yes, there were. 1In order to cenduct financial
transactions, open a bank account, have any money given to
him, employment, all of that had to be cleared with the

Treasury Department.
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Q. And was your investigation specifically looking into
violations -- criminal violations —-- cf those obligations and
legal strictures that attended Muhammad Salah's special
designated terrorist status?

A. Yes.

Q. Was any information related to Muhammad Salah and anything
having to do with his activities of interest to your
investigation?

A. Yes,

Q. Was Mousa Abu Marzook & target of your investigation?

A. Yes, he was.

Q. Just as a brief refresher, who is Mousaz Abu Marzook?

A. He currently is the Deputy Chief of the Hamas Political
Bureau. He is also a specially-designated terrorist by the
J.5. government.

0. And was the investigation focused, in some part, on the
material support of Hamas through Marzook or individuals and
entities in the United States to which Marzook was connected?
A. Yes.

Q. Was Dr. Ashgar, at the time of his grand jury appearance
in Chicago, in June of 2003, understcod to have knowledge of
pecple directly connected to Salah and Marzook?

A. Yes.

Q. Can you name some of them?

A. Sure. Ismael El-Barasse, Nasser Al-Khatib, Abdel Azi:z
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Al-Rantisi, Anwar Hamdan, Zyad --

Q. Mohammad Jarad?

A. Mohammed Jarad.

Q. Zyad Hamdan?

A. Zyad Hamdan.

Q. Yousif Saleh?

A. Yousif Saleh.

Q. Were there others?

A. Yes.

Q. And what led you, as the case agent, to believe that

Dr. Ashgar had either dealings with or some knowledge of some
of these people who you've named, and others, in connection
with Hamas?

A. The materials that we had cbtained from investigaticns of
Dr. Ashgar; materials being financial records, telephone
records, search documents, amongst cothers.

Q. And I want to focus your attention, just by way of
example, on one such document.

MR. FERGUSON: Which, Judge, is in the record
admitted into evidence at trial. It was found at -- in -- it
was placed into evidence as Ashgar Search Document Tab 6.
These are pages ASH 1B5 and 186.

May 1 approach, Judge?

THE COURT: You may.

MR. FERGUSON: I have another copy for the Court.
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17
I've provided a copy to defense counsel.
{Document tendered to the Ccurt and witness.)
BY MR. FERGUSON:
Q. Are you familiar with this document, Agent?
A. Yes.
Q. What is it, in general?
A. Document ASH 185 is a —-- it says —-- as it says on the top,
“Important Telephone and Fax Numbers, Section
Palestine/America," and then it has a listing of 35 names --
0. Where was this --
A. -- countries or cities, fax numbers and telephone numbers

associated with those names.
Q. Where is this document from?
A. From the search of Dr. Ashgar's apartment in Mississippi.
Q. 2nd I want toc go through some of the names of significance
to the investigation that appear on this document.

The first one you've already mentioned: Mousa Abu
Mafzook. At the time, I thihk you've already indicated, he
was the Deputy Chief of Hamas -—-

MR. MOFFITT: At what time? Objection. What time?

THE COURT: Sustained.

MR. MOFFITT: The search of his apartment took place
in 1993.

THE CQOURT: Sustained.

The testimony was as of today that was his title.
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S0, clarify that, please.
BY MR. PFERGUSON:
0. In 2003, what was Dr. Marzook -- Mr. Marzook's —-- status
within Hamas?
A. He was the Deputy Chief of the Hamas Pelitical Bureau.
Q0. And in the 1950s, up until approximately 1997, what was
his status?'
A. He was the Chief of the Hamas Political Bureau.
Q. And he's on this America list; is that right?
A. Yes. No. 1.
Q. Next, "Ahmad Yousif." Is that individual also known by
another name?
A. Yes. Yousif Szleh.
Q. I'm going to come back to him in a moment.

No. 5, "Mohammad El-Mezzain,"™ was that someone of
general interest to the investigation?
A. Of general interest. He was of more interest to Dallas
FEI.
Q. And was Mohammad El-Mezzaln investigated and actually
charged with material support of terrorism somewhere?
A. Yes.
Q. Where?
A. In Dallas, as part of the Holy Land Foundation
investigation.

MR. MOFFITT: When did this occur?
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This document was found in 1%93. He wasn't indicted
until 2005. I mean, I don't think you can assume certain
things from a document found in 1993 that would be -- unless
Dr. Ashgar is presumed to be prescient about when he would be
indicted by the United States government.

MR. FERGUSON: Judge, we don't know what's in
Dr. Ashgar's mind, so we're talking about what's in the
agent's mind right now and why these people were of
significance. And this is cross-examination.

MR. MOFFITT: This is not cross-examination. This is
direct examination, although Mr. -- is treating it as if it
Wwere Cross.

I would suggest to you that the fact that it was
found in 1993 doesn't mean thet it was relevant at the time
that they were deing their investigation.

THE COURT: I think what this is, Mr. Moffitt, is
argument thet is more appropriate later on, when the Court is
addressing the Guideline issues.

You may proceed.

BY MR. FERGUSON:

Q. MIsmael El-Barasse,”™ what significance of he generally --
was he generally -- to the investigation in 20037

A. He was essentially a secretary, if you will, or associated
closely with Mousa Abu Marzook, especially on Mousa Abu

Marzoak's financial accounts, financial transactions. They




10

11

12

13

14

15

i6

17

18

i9

20

21

22

23

24

25

Bray - direct

were actually listed as co-signers on various bank accounts.
Q. And did he have some connection to Muhammad Salah?
El-Barasse, that is.

A. Yes.

0. No. 8, "Ghassan El1-A'She," was that individual
specifically under investigation in Chicage?

A. Not specifically. Again, he was under investigation by
Pallas FBI.

0. 2And was he subsequently charged -- subsequent fo

20

Dr. Ashqgar's appearance in the grand jury, was he subseguently

charged with material support of terrorism?
A. Yes.
0. Ng. 18, "Shukri Abu Baker."
MR. MOFFITT: What year he was charged, please?
MR. FERGUSON: 2004.
THE COURT: Do you want to ask the agent?
MR. FERGUSON: Judge, it's -- sure.
BY MR. FERGUSON:
0. When -- there is a case that was charged in Dallas
charging material support against a number of individuals in
an organization. Are you familiar with such & case?
A. Yes.
Q. What was the lead corganization?
A. Holy Land Foundaticen.

Q. And a number of the individuals on this page in
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Dr. Ashgar's possession back in 1993 were also co-defendants
in that case; is that right?
A, Yes.
Q. And when was that case charged?
A. 2004.
Q0. And that was subsequent tc Dr. Ashgar's appearance in the
grand Jjury; is that right?
A. Yes,
Q. WNo. 22, "Muhammad Salah." That was -- that person was of
interest to the investigation?
A. Yes.
Q. A1l right.

No. 25, "Omar Yahvya," was that a person of interest
te the investigation?
A. Yes.
Q. "Nihad Awwad,™ No. 32, was that a person of general
interest to the investigation?
A. Yes.
Q. A couple of these names that I've mentioned, including the
last two, aside from their appearance on this list here, did
the investigation also have evidence of Dr. Ashgar's direct
dealings with them in a meeting that occurred in 18937
A. Yes, a meeting =--
Q. BAnd where was that meeting held?

A. Philadelphia.
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©. 1 want to turn your attention to the second page, ASH 1E6.
It has the title, "Important Telephone and Fax Numbers,
Section Palestine/cutside America.”

Did the investigation know who many of these people
were?
A. No.
Q. And what would it have liked to have known from Dr. Ashgar
when he appeared in the grand jury in June of 20037
A. Who these people were; why he had a list of their names,
telephone numbers, fax numbers. Where did he get them? For
what purpose did he need them? Did he tzalk with them
frequently; if so, what about?
Q. Direct your attention to No. 28, "Eisa Mohammad Ahmad,”
Dubai .
A, Yes.
Q. Aside from the appearance of that name here, did that name
appear elsewhere in Dr. Ashgar's papers in connection with
financial transactions?
A. Yes, it did.
Q. I want to direct your attention to No. 33, "Dr. Abdullah
Azam."
A. Yes.
Q. &s a general matter, would Dr. Ashgar's knowledge about
this individual have been of concern or interest to the FBI

when he was called intc the grand jury in 20037




™

10

11

12

13

14

15

le

17

18

13

20

21

22

23

24

25

Bray -
23

A. Absolutely. -

Q. Who was Dr. Abdullah Azam, as the FBI understood it at the
time of Dr. Ashgar's appearance?

A. Dr. Abdullah Azam was a Palestinian. He was an Islamic
scholar -- an influential Islemic scholar —— from Gaza, who
later left Gaza to Jordan and, then, made his way to
Afghanistan, where he served as a spiritual adviser and mentor
to Osama Bin Laden.

MR. MOFFITT: I'm going to object to that.

May we approach the bench, please?

THE COURT: You may.

(Proceedings had at sidebar:)

MR. MOFFITT: Their investigation, according to
everything I know about it and everything that he was supposed
to —- testimony he was suppesed to -- be putting on, waé
supposed to do with an investigation of Hamas. Now he's
suggested that there's some connection between Dr. Ashgar and
Osama Bin Laden. That's -- the whole purpose of that is just
to smear it, to put it in the newspapers. It has nothing to
do with what we're supposedly here for.

There was no —- there was no need for that, I suggest
to you. This was not supposed to be &n investigation of Osama
Bin Laden. And I believe any information that they have would
indicate that Dr. Ashgar has never had any direct or indirect

contact with Osama Bin Laden. And the sole purpose of that
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was to smear that into the record.

MR. FERGUSON: Judge, the name is on a list in
Dr. Ashgar's possession on a list of people who are connected
to the Hamas organization. That was of interest with respect
toc the Hamas organization that was being investigated in this
case. And anything else he would have had to say about it,
obviously, would have been of interest, as well.

MR. MOFFITT: But it's curious, none of the times
that this person is alleged to have this connection with Osama
Bin Laden are relevant to this list. This list was found in
1993. They can't establish that he had a connection with
Csama Bin Laden in 1993 -- even the person they're talking
about -- cr even knew Osama Bin Laden in 1983.

The suggestion that because his name is on this list,
Dr. Ashgar had some connection with him is just absurd, in
light of when the list was found.

MR. FERGUSON: Judge, he is on a list with the Hamas
leadership. The Hamas —-- Hamas, itself, continued to conduct
terror attacks that resulted in the deaths of Americans. The
investigation was trying to ferret out who these people were;
what their connections were overseas; how, if in any way, that
the individuals in the United States, through their
connections here and cutside, were serving Hamas and its
terrorist operations through various forms of support.

A1l of this is argument. He is positing over -- in
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his papers -- this is Mr. Moffitt. He posits in his papers
that there's no connection. He pesits here before the Court
there's no connection. And the fact of the matter is the only
person who could have answered that was Dr. Ashgar, and that's
why we're here.

MR. MOFFITT: But I suggest to you that the point is
heing made because a name is on a list in 1%92 and that name
somehow gets connected at a later time -- and we don't even
know because he hasn't even bothered to put in the time that
he supposedly traveled and became involved with Osama Bin
Laden -- that that has some connection and that that fact has
some relevance to this investigation.

We don't even know whether his connection with Osama
Bin Laden occurred during the time that this investigation was
going on.

MR. FERGUSON: Exactly. We don't know. Because no
questions were answered.

THE COURT: Mr. Fefguson, address your comments to
me, not to Mr. Moffitt.

The objection is overruled.

You are free to cross—-examine on these issues, Mr.
Moffitt. And I will certainly give you leeway in cross-
examining.

And a lot of this is argument for the Court. The

agent has stated that at the time that Dr. Ashgar appeared




10
11
12
13
14
i5
16
17
18
19
20
2%
22
23
24

25

Bray -
26

before the grand jury, that that is who this individual was.

MR. MOFFITT: I don't --

THE COURT: In terms of inferences that can be made,
all of that is argument for the Court.

Alsc, there is no jury here; it is the Court; and,
so, there is no harm. I can -- certainly, in terms cf the
fact-finding, I can distinguish between what may or may not be
relevant.

MR, MOFFITT: Well, if your Honor's telling me that T
shouldn't make any objections because there's no rules of
evidence and there's nc jury here and things that 1 think, 1
won't make any more. But --

THE COUGRT: HNe, I am not telling you not to make any
objections. I responded to your "leading"” objection that
under the Federal Rules of Evidence, these do not apply in
sentencing hearings.

1 am not saying do not object. You are free to
object to anything that you want to. 1 am ruling by the law,
Mr. Moffitt; and, the law on leading questions is, they are
fair game during sentencing hearings.

MR. MOFFITT: Fine, your Honor. And this is -- this
goes beyond the leading question as far as I'm concerned.

THE COURT: I did not take this as a "leading
question” objection. I tock this as really a relevance

objection.
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So, yocu are free to cross—-examine on it.
{Proceedings had in open court:)
THE COURT: You may proceed.
BY MR. FERGUSON:
Q0. You indicated, Agent Bray, some of the things the
investigation wanted to inquire of Dr. Ashgar with respect to
the people outside the United States. Did they apply equally
with respect to the list of names of people within the United
States?
A. Yes.
Q. In fact, at the time that Dr. Ashgar appeared in the grand
jury, in June of 2003, were some of these people on this list
in the United States?
A. Yes, they were.
Q. As an example, I want to have you speak to one cof the
names on the list. It is the third name on ASH 185, Ahmad
Yousif, who ycou indicated was alsoc known as Yousif Saleh?
A. Yes.
Q. At the time that Dr. Ashgar appeared before the grand
jury -- well, tell us, who is Yousif Saleh as understood by
the FBI?
A. He was a founder of an organization called United
Association for Studies and Research or UASR. It's actually
founded, I beslieve, around 1920 in Chicageo and, in the early

'90s5, moved to -- moved its operations to -~ Virginia.
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0. And introduced into evidence in this case were certain
founding documents and financial documents related to money
going to Yousif Saleh and UASR. Who was the source of those
funds from that material introduced in evidence?
A. Mousa Abu Marzook.
0. The head of Hamas?
A. Yes.
0. And who is one of the named founding members in the
Articles of Incorporation of UASR?
A. Mousa Abu Marzook.
0. And did UASR, as run by Yousif Saleh, employ any
individuals of significance tc the investigation?
A. Yes. UASR employed both Muhammad Salah and Dr. BAshgar.
Q. 1In relation to Dr. Ashgar's appearance in the grand Jjury
in June of 2003, what subsequently became of Yousif Saleh?
B. Soon thereafter, he left the country.
Q. How long had he been in the country when he left?
A. I think approximately 15 years.
Q. And did he ever return fto the United States?
2. Neo, he did not.
Q. Did he pop up somewhere?
A. Yes, he did.
Q. Where?
A. He's in Gaza. He is a senior adviser to Hamas leadership

in Gaza; particularly, Ismael Haniyeh and Mahmoud --
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. Zahar?
A. -—-- Zahar.
0. And those two names that you just mentioned, were those
names -- individuals -- who were recorded in conversations
with Dr. Ashgar on the 1993 wiretap?
A. Yes, they were.

and I might add that Mahmoud Zahar was co-founder of
Hamas or a founding member of Hamas.
Q. So, the investigation, at the time that Dr. Ashgar
appeared in the grand jury, was seeking information about
Yousif Saleh, correct?
A. Yes,.
Q. All right.

And you also indicated that it was pursuing any
information about Ismael El-Barasse, right?
A. Yes.
Q. About 14 months after Dr. Ashgar's grand jury appearance
and days after the second superseding indictment was returned
in this case, was there an investigative event of scme
significance in relation to those two individuals?
A. Yes, there was.
Q. What was that?
A. Ismael El-Barasse, who we believed to be out of the
country, was arrested by Maryland authorities. Subsequent to

his arrest, the FBI executed a court—-authorized search warrant
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of El-Barasse's residence.

Q. And, in general, what was found in that search?

A. Significant amount of documents regarding Hamas, Muslim
Brotherhood, the founding of Hamas in the United States.
There were financial recerds. Financial records that we had
attempted to get -- gather -- in our investigations. These

were actual statements that appeared to ke of various account

holders.
Q. Including Mousa Abu Marzook's accounts?
A, Yes.

Q. And were there zlso documents relating to UASR?

A. Yes.

Q. And what did you come to understand to be El-Barasse's

relationship to UASR and how he had these documents?

A. Basically, once Yousif Saleh left, El-Barasse went and

took all the documents from UASR and maintained it kind of as

an archivist, I guess.

Q. Based on his employment relationship and other forms of

relationships suggested by the materials that the FBI had in

hand, at the time that he appeared in the grand jury in June

of 2003, do yocu have an opinion as to whether Dr. Ashgar might

have had personal knowledge of the existence of these types of

documents subsequently found in the possession of El-Barasse?
MR. MOFFITT: I'm gecing to object tc his opinion.

THE COURT: What is your response?
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MR. FERGUSON: I'll rephrase the guestion.
THE COURT: Rephrase the question.
BY MR. FERGUSON:
Q. Do you have an copinion about whether Dr. Ashgar, when he
appeared in the grand jury, may have had information regarding
the existence of these documents?
A. Yes.
Q. What's your opinion?
A. That he would have kncwn. He worked for UASR.
Q. What was Dr. Ashgar's legal status or situation when he
was called to the grand jury to testify in June of 20037
A. I think he was at the culmination of a long legal battle
to stay in the United States, at which point he had finally
given up; and, he agreed to be voluntarily deported.
Q. And just by way of refresher -- it's in the transcript,
itself, but was anything offered to Dr. Ashgar with respect to
him possibly staying in the grand jury if he would testify?
THE COURT: Stay in the grand jury?
BY MR. FERGUSON:
Q. Sorry, stay in the United States, if he would testify in
the grand jury.
L. Yes. He was offered a chance_to be allowed to stay in the
United States.
Q. Him alcne?

A. No, him and his family.















































































































































































































































































