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IN THE UNITED STATES DISTIiICT COLRT 
FOR THE NORTHERN DISTRICT OF TFX.4S 

DALLAS DlVlSION 

UNITED STATES OF AMERICA, 

HOLY LAND FOUND4TION FOR 
RELIEF AND DEVELOPMENT ( I ) ,  
SFIUKRI ABU BAKER (2) ,  
MOWAMVlAD EL-MEZAIN (3). 
GI-IASSAN ELASHI (4). 
MLJFlD ABDULQADAR 17), 
ABDULRAFIMAV ODE1-I (8). 

5 CRIM. NO. 
@ 3 34-CR-0240-P 

ORDER 

Now before tlie Court are (1) Defendants' Joint Motion for Extension of Time to File 

Motions Regarding Tesiinior~y uEProposcd Government Expert Dnnic2 Olson, filed July I-?, 1008 

[Docket ;' II03J; (Zj Defendanits' Joint Motion for Extension of Time for All Rcmaininy Pre-Trial 

Deadi~nes and Tlia!, filed July 15,2006 [Ihcket $ ! 1051, and ( 3 )  Cioicn~ment's Motion to Strike 

Exhibits Attached lo Defendants' Reply in Support of their Motion for Extension ofTime for ,411 

Rer~iaining Pre-tnai Dcadlincs and Tiral. tiled July 25. 2008 [Docket F 11741 ' 

In I>efendants' Joirit Motion for Extension of Tirnc to File Moiions Regarding Tcstiinony 

of Proposed Govcrnme,rt Expert Danlel Of son, Defendants move fur an extcnslon of iime for filing 

:! motion to excludelDii~theif motion of the  Government's expcri~, Dailie! Olson, until a reooriable 

time after the Fifth Circuit has approved the budget for this re-trial. In their moticm. Defendants 

explain that theGovemment3sdeadliile for designating its exper:s and coinplyingwithFed. R. Crim. 

I TIic dcfcndanrs ivbo Tiled this mot ion  arc Shiikri h h u  Bakcr.  Moiiaiiimuii El-Mcz:iiii, Ghassan Eiasiii. 

Miitid Ahdoiqedci, and Abduli-ahinan Oduii. 
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P. I6 was June 23. 21108. I lekndal~ts '  deadline for filing Dciiihei.f rnotioi~s or iiiotions to exclude 

the Govcrnincnt's experts was .filly 14,2008. Dekndants clairn tliai rlze Ciovcmnzent disclosed to 

Defendants on that same day (July 14) that the government intended to call an expcrt who was not 

identified on the June 23 disclosure - Daniel Olson, who wilI testily "about the sccirrity docui~lcnt 

found at infocorn and how that document is similar lo othern~an~rals used by tcn-orist organizations." 

(Mot. at 3.) In light of this recent disclosure, Dcfenclants seek additional rime to file a tilotion to 

cxc1ude/i>aiihert motion regarding Daniel Olson. The (;overnmcnt iioes not object io such an 

extension as liillg as it is not open-ended. 

For these reasons: Defendants' Joint Motion for Extension of Time to File Motions 

Regarding Testimony of Proposed Government Expert Danicl Olson is hereby GR4NTED and 

Ileiendants have until Augtrst 15,2008 to fiie said motim(s). The Government's response. if any. 

is due no later than Augiist 22: 2008. Defendants may file apropcr reply. ifany, no later than August 

26, 2008. 

Defendants have ;tiso filed a Joini Motion for Eaterision ofTime for All Reinaining Pre-trial 

Deacilines and Trial. In their motion they argue illat becausecertain fees and expenses remain unpaid 

ifom ihe first trial and because thc budget has not yet been approved for thc re-trial, "[D]cfcndants 

cannot be prepared Tor trial on Septcr~zber 8,2008." (Mot. at 2.) "Too little iinie remains lo do ilte 

work that must be done or to find ilze necessary additional witriesses to present dur-ing tflc defense 

case." (Mot. a t  5.) in their rcply brief, Defendants submit multiple swoni declarations froitz ~lzeir 

experts and local cri~ninal defense attorneys testifying that it is in~possible to prepare for this trial 

in tlze time remaining. The Govcr~lincnt moves to strike those exhibits horn tllc reply brief because 
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Dci'cndai~ts provided no evplailation \vby these dcclnrations could nor have been si~h~nitted in 

support oftlicir original motion. 

Froin the outsct of their briefing, the tenor of Defendants' argunlent is misleadiiig. First, 

i-Jefentiants complain that fii~iding in this case "abruptly ccased" after October 2007. (Mot. at 1.) 

This case ei~ded in a mistrial oil October 22,2007. The case was re-assigned to this Court for re-trial 

that sa111e day. The Goveminent made clear fronom that time that i t  wo~rld re-prosecute tlie case. 

l~iowevcrl Defendants did not siibmit a proposed budget h r  this casc urltil March 28, 2008 - five 

nlontlls aftcr the casc ended in a n~istrial and a mere four arrd one-half montlls before ihe original rc- 

trial dare (a date on which tlie Partics agreed) of August i 8: 2008. Defendants were urcll-aware the 

fifth Circuit wolild have to approve the budget beibrc funding vvould become available for the re- 

trial. Defendants should have been aware that the district coufi and the Fifth Circuit would spend 

a signiiicarit amount of tirrre senitiilizing the hodyet for reasonablciress in ligllt of the considerable 

amount of money spent trying this case the first tiiiie. Upon review: the Court realized ihat 

Defendants' March 28,2008 proposed budget was in fact 21 partial budget, providing no budgeting 

for experts: consi~liants, travel, or rlliscellaneous expenses. Those expenses made up one-third of 

the budget fioin the first trial. Dccarlse the Court was unwiiling to approve a budget that did not 

include tliese essential expenses, the Court instructed Defendants to submit a completed budget as 

soon as possible. Defendants sublnitted u revised budget in May 2008, whiel~ again ciiiltaiiicd 

deficieilcics in that it lacked suliiciei~t explanation [or eeriain fees for experts, investigators and 

counsel andcontaiilcd rcqirests for f~inding the Coilri coilsidered u~lreasonable. Again, the Court sent 

the ineoinplete budget back to Defelidants for i-evision and specificity regardingthe reasons for some 

of the requests. Additionally, the Cour-t pointed out to dekrise counsel areas ofhudgeting the Coi~rt 
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considered iinreasoirabie and rcqiiested that counsel revise some of' these requests. Finally, on 

Junc 13, 2008 -- two and a half months aftcr tliey subniitted their pal-tial budget --- Defendants 

siibniitted a complete and derailcd budget request. The Co~1i.t approved the budget and sent it to the 

Fifth Circuit for review and approval on June 74,7008, wherc it remained pending for one month. 

Sonle ofcounscls' filings suggesi the Fifth Circuit has had tlie proposed budget under consideration 

sii~ce March 28.7008. This is siiriply not tme. The Circuit reccived the proposed brrclget ibr the first 

time lare in .June 2008. The Circuii approved t l ~ e  budget on August 1,2008. Defendants' alle,narions 

that the cou~ts  have bcen dilatory in approving Defendants' "deetailed bildgets" and their "budget- 

related motions'' are disingenuous. (Mot. at 2.) l'hcir accusation that the courts are "not acti~rg" on 

their requests for hnding is misleading at best. Defendants' statements that "defendants ought not 

be compelled to sufi'cr [he ccinsequcnces o f .  . . conf~ision [in transmission of CJA paperwork fr-om 

the first trial]" "[t]o deny the dctkndants funding to motlnt a defense and then force them io iriai 

anyway is to make a mockery ofthe Constitution" are hyperbolic and inaccurate. (Resp. to Mot. to 

Strike at 5 . )  Any deiay in firnding for the second trial is not the result of confiision and 

itliscommunication in tlto transmission of CJA paperwork. Defendairts helped create tlie budget 

crunch they find tlienrselves iir by not submitting a complete budget proposal until June 13.2008. 

Defendants repeatedly mention that one attorney on the defcnse team 11as not been 

compensated ibr work done in the first trial. Thc implication is that the courts have sirnply refused 

to pay this attorney. What Defendants fiil to meiltion is tliai the attorney did not submit any voucher 

forpaymemeiit o f k e s  until March 2008. Unlike other counsel from this case, who submitted vouchers 

periodically throughout the first iriai, this attorney chose to submit vouchers for payment after the 

trial ended. Whcli the voiichcrs were sent froin this Court to the Circuit. all of tile docurrientation 
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nccded by ilic Circuit was iiot inclirded. which resulted in a short delay. lii any event. ibe voiichers 

have been bcibrc tlic corrrts for- fo~ir moiiths and have now been approved for payment. Any delay 

in pylncnt Sor tbc tirst trial is due ill part to thc timing of counscl's submission ofthe voiicliers. 

Defendants argue that wiihout this fiinding, they are unable to prepare their case fbr trial and 

tberchl-e, the Court should grant a continuance ofthe trial date. It is important to renicmber that tliis 

case iilvolves a re-trial o f a  case that was tried only last year. Tiie same defense attorneys spent three 

years and considerable resources preparing for tlic first trial. These are competeiit attorneys vqho 

cenairrly \vcrc prepared to try this case rhc first time. Thiis, any new and additional work that needs 

to be done to prepare for t l~is trial is 110: the same as preparation for the first trial. Furtliennore, thc 

trial will not begin for another six weeks or so (Scpten~her 15 -after jury selection and opening 

sratemeilts are coi~iplete). Because tlie Governrnent aniicip~itcs that its case will last approxi~nataly 

four to fivc weeks, Befeilclants will not be putting on their case for another ten w-ecks or so. There 

is adequate time ibr Defendants to prepare for this re-trial. 

Additioiilally: the Fifth Circuit's dccisio~l co~iccrning thcbudgel rcgardingtri~vcl and cxpenses 

for certain experts and for counsel sliould alleviate defense co~insels' concerns that such work could 

not be completed in time for trial and streaniline counsels' preparation for the secoilcl trial. 

In tlieir briefing for the inotion for continuance, Defendants attached to tlieir reply 

deciaraiioils of two of tlieir experts and some local criminal defcnse attorneys who icstiiied that 

unties these circumstances: it wciuld be impossible to be prepared for trial by mid-Septei~lber. The 

C;ovemment argues the Court sliould strike the declarations because those exhibits should have been 

submitted in support ofDefcndants' original inotioi~. Tiie Court agrees that the exhibits should have 

been tiieci with tlic motion rather than with tile reply. 
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'file p111posc of a reply brief is to answer arguments raised in the r-sponsc, not acid new 

supporting materials. Stv i..g., .Sj,i-ii?g.s iiiiciri.s., Iizc. 1.. ,4117. ~Cioioi.i.sf.s 111s. Co., l 37 F.R.D. 238, 240 

(N.D. Tex. 1991) (Fitzwatcr, J.) The thrust ofT>efendants original incition was that they "cannot be 

prepared for trial on Septenlber 8 ,  2008." (Mot. at 2.) There is no doribt the materials atraci~ed to 

the reply addrcsscd the very argument that foi~rred the basis for their motion and could have and 

should have been stibmitted therewith. Defeiiciants' srlb~nission ofthese docilmenis iri coiljunction 

with the reply neccssariiy delayed resolution ofthe motion because it forced thc Govem~nent to seck 

leave to respond or move to strike, which in turn, precipitated even more briefing froin Dcfeiidants. 

As tliis Court's previous orders have indicated; this is izof the first time Defendants have used reply 

briefs to raise argumcn;s/issues that should have becn raised in their original motion. It appears 

Defcildants are engaging in improper usage of reply briefs to delay resolution of ;tie isstics in this 

case, perhaps in hopes of continuing the trial. 

Tile Fifrh Circuit approved tlre budget presented by the District Court with certiain exceptions 

on August 1: 2008. Defense counsel and their approved experts, paralegals and irwestigators can 

continue working and LI-avcling and may submit their vouchers for District Court approval. These 

anroilnrs will be paid as loilg as they are reasonable. As defense coor?sel is aware. tlie outstiailding 

vouchers from the iirst trial are being processed. 

'The Ciovernr-i~ent's mcition lo strike Dekiidants' reply is hcrcby GRANTED and Defendants' 

reply is hereby stricken. Defeitdai~ts' motion to continuc the trial is hereby DENIED. Defendants' 

motion to extend all remaining pretrial deadlines is GRANTED. 1)efcndants' pretrial nlatcrials, such 

as proposed voir dire: the proposed jury charge. witness list. t11c exhibit list, and rnotioils in liiiiine 

are due no later than August 22. 2008. Defendants' motion for extension of time to file motions 
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regarding D;iiiicl Olson ishereby GRANTED and Dci'endants have iintii Augiisl 15: 2008 to file said 

motion(s). The Government's response, if any. is ciiie 110 later than August 22, 2008. Uefendailts 

may  file a proper reply, if any. no later tlian August 26: 2008. 

It i s  SO OIIDERED, this Sah day o f  Ai~giist  2008. 

IJNITED STKFLS DISTRICT IUD6E 


