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INTRODUCTION 

Anwnr al-Aulaqi is a dual U.S.-Yemeni citizen and a leader ofal-Qaeda in the Arabian 

Peninsula (AQAP), a Yemen-based terrorist group that has claimed responsibility for numerous 

armed terrorist attacks against American, Saudi Arabian, Korean and Yemeni targets since 

January 2009. See Public Declaration of .lames R. Clapper, Director of National Intelligence 

(DNI), Exhibit I, '113. As set forth by the DNI, Anwar al-Aulaqi has recruited individuals to 

join AQAP, facilitated training at camps in Yemen in support of acts of terrorism, and helped 

focus AQAP's attention on attacking U.S. interests. Jd. ~ 14. In addition, since late 2009 .. 

Anwar al-Aulaqi has taken on an increasingly operational rolc in AQAP, including preparing 

Umar Farouk Abdulmutallab in his attempt to detonate an explosive device aboard a Northwest 

Airlines fiight from Amsterdam to Detroit on Christmas Day 2009. ld. The United States has 

further detemlined that AQAP is an organized anned group that is either part of al-Qaeda, or is 

an associated force, or cobelligerent, of al-Qaeda that has directed armed attacks against the 

United States in the nonintemational amled confiict between the United States and al-Qaeda that 

the Supreme Court recognized in Hamdan v. RumsJeld, 548 U.S. 557, 628-31 (2006). 

Plaintiff Nasser al-Aulaqi is a citizen of Yemen and Anwar al-Aulaqi's father. Plaintiff 

does not seek to challenge the Government's determination that his son is an operational leader 

of AQAP and does not seck to categorically stop the United States from using lethal force 

against his son under all circumstances. Rather, plaintiff seeks to enjoin the President of the 

United States, the Secretary of Defense, and the Director of the Central Intelligence Agency, 

from "intentionally killing U.S. citizen Anwar AI-Aulaqi" outside an armed conflict "unless he is 

found to present a concrete, specific, and imminent threat to life or physical safety, and there are 

no means other than lethal force that could reasonably be employed to neutralize the threat[.r 
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See Proposed PrcJiminary Injunction at 2. 

The injunction plaimiffseeks would be unprecedented. impropcr. and extraordinarily 

dangerous, regardless of the truth of his allegations (which the United States does not and cannot 

confiml or deny). That requested injunction would necessarily and improperly inject the courts 

into decisions of the President and his advisors about how to protect the American people from 

the threat of armed anacks, including imminent threats, posed by a foreign organization against 

which the political branchcs have authorized the usc of necessary and appropriate force. 

Plaintiff's motion should be denied and this case dismissed at the outset for several reasons. 

First, plaintiff's allemptto invoke the Court's Article III jurisdiction in order 10 seek an 

injunction on behalfofhis son is unprecedented and unfounded. The very basis of this 

lawsuit-the alleged threat oflethal force-does not foreclose Anwar al-Aulagi's access to the 

courts: Defendants state that if Anwar al-Aulaqi were to surrender or otherwise present himself 

to the proper authorities in a peaceful and appropriate manner, !ega I principles with which the 

United States has traditionally and unifomlly complied would prohibit using lethal force or other 

violence against him in such circumstances. Anwar al-Aulagi would have the choice at that 

point, as he does now, to seck legal assistance and access to U.S. courts. This forecloses any 

grounds for his father to seek standing as a "next friend" in this case. 111at Anwar al-Aulagi may 

choose not to come forward and seek judicial relief does not mean he lacks access to the courts 

or that his father should be able to presume his son wishes to invoke the federal courts and 

therefore to file suit on his son's behalf. 

Plaintiff also lacks Article III standing in this action because the relief he seeks is based 

on unfounded speculation that the Executive Branch is acting or planning to act in a manner 

inconsistent with the temlS of the requested injunction. Because such allegations arc entirely 
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speculative and hypothetical. plaimiffcannot demonstrate that he faces the sort of real and 

immediate threat of future injury that is required in order to seck the relief he is requesting. 

Moreover, the declaratory and injunctive relief plaintiff seeks is extremely abstract and therefore 

advisory-in effect, simply a command that the United States comply with generalized 

standards, without regard to any particular set of real or hypothetical facts, and without any 

realistic means of cnforcement as applied to the real-time, heavily fact-dependent decisions 

made by military and other officials on the basis of complex and sensitive intelligence, tactical 

analysis and diplomatic considerations. 

Third, even if the plaintiff were to have standing, the particular reliefhe seeks

declaratory and injunctive relief that lethal force not be used unless a threat was imminent and 

no reasonable altemative existed--would require the resolution of clearly non-justiciable 

political questions. In particular. plaintiffs requested relief would put at issue the lawfulness of 

the future usc of force overseas that Executive officials might undertake at the direction of the 

President against a foreign organization as to which the political branches have authorized the 

usc of all necessary and appropriate force. Specific decisions regarding the use of force 

frequently must be made in the midst of crisis situations that can arise at any time, and that 

involve the delicate balancing of short- and long-ternl security, foreign policy, and intelligence 

equities. The judiciary is simply not equipped to manage the President and his national security 

advisors in their discharge of these most critical and sensitive executive functions and prescribe 

ex ante whether, where, or in what circumstances such decisions would be lawful. Whatever the 

limits of the political question doctrine, this case is at its core. 

-3-



Case 1:10-cv-01469-JDB Document 15-1 Filed 09/25/10 Page 8 of 64 

For example. even assuming for the sake of argument thal plainti ff has appropriately 

described thc legal contours of the President's authority to usc forcc in a context ofthc son 

described in the Complaint, the questions he would have the court evaluate-such as whether a 

threat to life or physical safety may be "concrete," "immincnt" or "specific." or whether there 

are "reasonable alternatives" to force-can only be assessed based upon military and foreign 

policy considerations. intelligence and other sources of sensitive infornlation, and real-timc 

judgments thalthe Judiciary is not well-suited to evaluate. Application of these and other 

considerations in this selling requires complex and predictive judgments that arc the proper 

purview of the President and Executivc branch officials who not only have access to the 

sensitive intelligence infornlation on which such judgments are necessarily bascd, but also are 

best placed to make such judgments. Enforcing an injunction requiring military and intelligence 

judgments to confornl to such gencral criteria. as plaintiff would have this court command, 

would necessarily limit and inhibit the President and his advisors from acting to protcct the 

American peopJc in a manner consistent with the Constitution and all other relevant laws, 

including the laws of war. Such judicial interference in fact-intensive decisions concerning how 

to protect national security could have unforeseen and potentially catastrophic consequences. 

More broadly. the Complaint seeks judicial oversight of the President's power to use 

force overseas to protect the Nation from the threat of attacks by an organization against which 

the political branches have authorized the use of all necessary and appropriate force, in 

compliance with applicable domestic and international legal requirements. including the laws of 

war. See Authorization for Use of Military Force (AUMF), Pub. L. No. 10740. 115 Stat 224 

(2001) (Joint Resolution of Congress signed by the President). In addition to the AUMF. there 

are other legal bases under U.S. and international law for the President to authorize the use of 

-4-
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force against al-Qaeda and AQAP, including the inherent right to national self-defense 

recognized in international law (see, e.g., United Nations Charter Article 51). Plaintiff asks the 

Court to issue ex mlle commands to the President and his military and intelligence advisors about 

how to exercise this authority-judicial commands that could unduly complicate and confuse 

these officials' daily implementation of lawful commands issued by the President. Adjudication 

of plaintiffs challenge to the possible usc of lethal force here would thus necessarily require the 

Court to oversee decisions textually committed to the political Branches. and thus plaintifrs 

request for relief is barrcd. 

Beyond these jurisdictional barriers. exercise of this Court's equitablc discretion to grant 

plaintiffs request for unprecedented relief against the Prcsident and his military and intelligence 

advisors would be inappropriate here. Plaintirrs Complaint attaches documents describing some 

of the infonnation underlying the Government's designation of his son as a ten'orist under 

sanctions regimes bascd on his role as an operationallcader of AQAP who has directed attacks 

against United States persons. The Complaint notably does not deny those allegations. Yet, 

through this lawsuit, a U.S. citizen engaged in active operational planning to harm U.S. citizens, 

would come before a U.S. court, through a "next friend," seeking to enjoin the United States 

Government from acting to protect national security. Plaintiff seeks relief even though, as 

Defendants state herein, Anwar al-Aulaqi can choose to present himself to the proper authorities, 

and thereby moot the threat his father claims he faces. In these circumstances, injunctive relief 

that would require this Court to exercise an unprecedented degree of supervision over alleged 

ongoing military and intelligence operations is plainly unwarranted. 

These considerations are more than sufficient to dispose ofplaintifrs request for an 

unprecedented preliminary injunction here, and the Court should deny plaintiffs request for 

-5-
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relief on that basis. Where there arc so many fundamental jurisdictional and justiciability bars to 

proceeding, the Court need not reach the guestion of privileged information in this case. But the 

military and states secrets privilege, invoked only after substantial deliberation and consistent 

with the Department of Justice's new Guidelines, see Exhibit 2, would also bar disclosure of the 

evidence necessary to determine plaintirrs standing and to decide whether plaintiff is entitled to 

any relief and whether the defendants were in compliance with the relief plaintiff seeks. 

For the foregoing reasons, set forth further below. the Court should deny plaintifl's 

motion for a preliminary injunction and should dismiss the Complaint. 

BACKGROUND 

Anwar al-Aulagi is a dual U.S.-Yemeni citizen who is believed to be currently in Yemen. 

See Plaintiffs Complaint ~~ 17,26. As noted above, the United States Intelligence Community 

has publicly disclosed some information concerning Anwar al-Aulagi, see Public DNI Clapper 

Decl. '1'1 J 3-15, including that: 

* 

* 

* 

* 

Anwar al-Aulaqi is a leader of AQAP, a Yemen-based terrorist group that has claimed 
responsibility for numerous terrorist acts against Saudi, Korean, Yemeni, and U.S. targets 
since January 2009. Jd. ~ 13. 

Anwar al-Aulagi has pledged an oath ofloyaJty to AQAP emir, Nasir al-Wahishi, and is 
playing a key role in setting the strategic direction for AQAP. Jd. '114. 

Anwar al-Aulagi has also recruited individuals to join AQAP, facilitated training at 
camps in Yemen in support of acts of terrorism, and helped focus AQAP's attention on 
planning attacks on U.S. interests. Jd. ~ 14. 

Since late 2009, Anwar al-Aulagi has taken on an increasingly operational role in the 
group, including preparing Umar Farouk Abdulmutallab, who received instructions from 
Anwar AI-Aulaqi to detonate an explosive device aboard a U.S. airplane over U.S. 
airspace and thereafter attempted to do so aboard a Northwest Airlines flight from 
Amsterdam to Detroit on Christmas Day 2009, for his operation. Jd. ~ J 5. 

Based in part on this information, on July 16,2010, the U.S. Department of the Treasury 
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issued an order designating Anwar al-Aulaqi a "Specially Designated Global Terrorist" (SDGT) 

for, illler alia, "acting for or on behalf of al-Qaeda in Ihe Arabian Peninsula (AQAP) , , , and for 

providing financial, material or technological SUpPDl1 for, or other services to or in support of, 

acts ofterrorismlT Designation of ANWAR AL-AULAQI Pursuam to Executive Order 13224 

and Ihe Global Terrorism Sanctions Regulations, 31 C,F,R, Part 594, 75 Fed, Reg, 43233, 43234 

(July 23, 20 10), I On July 20, 20 10, four days after the Treasury Department designated Anwar 

al-Aulaqi a Global Terrorist, the United Nations' AI-Qaeda and Taliban Sanctions Committee 

added him to its Consolidated Lisl of individuals and entities associated with al-Qaeda, Osama 

bin Laden or the Taliban 2 This listing was based on Anwar al-Aulaqi's: 

"pm1icipating in the financing, planning, facilitating, preparing, or perpetrating of 
acts or activities by, in conjunction with, under the name of. on behalf of. or in 
support of', "recruiting for", and "otherwise supporting acts or activities of" AI
Qaeda (QEA,OI) and AI-Qaeda in the Arabian Peninsula (QE.A 129.1 0). 

See Press Release, United Nations, Ql.A.283.1 0 ANWAR NASSER ABDULLA AL-AULAQI 

(July 20, 2010).' The United Nations based its listing of Anwar al-Aulaqi on findings that are 

I This designation was issued pursuant to the President's authority under the International 
Emergency Economic Powers Aet ("IEEP A"), 50 U.S.c. § § 1701-06. After the tcrrorist attacks 
of September 11,2001, the President issued Exccutive Order No. 13224 ("E.O. 13224"),66 Fed. 
Reg. 49,079 (200 I), effective September 24, 2001, declaring a national emergency with respect 
to the "grave acts ofterrorism ... and the continuing and immediatc thrcat of further attacks on 
United States nationals or the United States." See E.O. 13224, Preamble. The Secretary of State 
previously designated AQAP as a Foreign Terrorist Organization on January 19, 2010, pursuant 
to her powers under the Antiterrorism and Effective Death Penalty Act, 8 U.S.C. § 1189. (See 
http://www.stmc.govh/pa/prsips/2010mI/135364.htl11 ). 

, On October 15, 1999, the United Nations Security Council established the AI-Qaeda 
and Taliban Sanctions Committee ("the Committee"). See U.N. Res. 1267 (Oct. 15, 1999) 
(available at htlp:i/dacccss-()ds.lIn.orQ!TMP!7965262.53223~ 19.hlml). The Committee 
previously added al-Qaeda to the Consolidated List on October 6, 2001, and AQAP on January 
19,2010. 

A vailable at http://ll'ww.un.onr/sc/committces/126 7 iN SO I A2~3 IOE.shtm!. 
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substantially identical 10 those made by the U.S. Department ofthc Treasury. See id. In 

connection with the U.N. action. Ambassador Daniel Benjamin. the Department of State' s 

Coordinator for Counterterrorism explained: 

Today's designation of Anwar al-Aulaqi is in direct response to the operational 
role he plays in AQAP, and most importantly because of the integral part he 
played in planning AQAP's attempted destruction of Northwest Airlines flight 
153 over the United States. Anwar al-Aulaqi and AQAP actively engage in 
terrorist plotting with the intent to ham] U.S. citizens. The UN's listing of al
Aulaqi highlights the threat al-Aulaqi poses to the international community. 

See Press Release, U.S. Department of State, Listing of AI-Qaeda in the Arabian Peninsula 

(AQAP) (July 20, 20 10) (available at http://www.state.goviripaiprsipsi20l0/07ll44929.htm ).' 

The Director of the National Counterterrorism Center echoed these sentiments recently, 

testifying before Congress that "[d]ual US-Yerneni citizen and Islamic extremist ideologue 

Anwar al-Aulaqi played a significant role in the attempted [Christmas 2009] airliner attack ... 

Aulaqi's familiarity with the West and role in AQAP remain key concerns for us." See 

September 22,2010 Statement by Michael Leiter to the Senate Homeland Security and 

Governmental Affairs Committee, Exhibit 3 at pg. 5. 

Furthermore, as noted above, the Executive Branch has determined that AQAP is an 

organized armed group that is either part of al-Qaeda or, alternatively, is an organized associated 

force, or cobelligerent, of al-Qaeda that has directed attacks against the United States in the 

noninternational armed conflict between the United States and al-Qacda that the Supreme Court 

has recognized (see Hamdan, 548 U.S. at 628-31). Accordingly, although it would not be 

appropriate to make a comprehensive statement as to the circumstances in which he might 

, The OFAC and UN designations pertain solely to action taken to block assets and 
impose economic sanctions, and thc information relied upon for the designations is set forth 
solely as publiely available background information. 
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lawfully do so. it is sufficicnt to note that. consistent with the A UMF. and other applicable law. 

including the inhercnt right to self-defensc. the Presidcnt is authorized to usc ncccssary and 

appropriate forcc against AQAP operationalleadcrs. in compliancc with applicable domestic and 

intemationallegal requirements, including the laws of war. 

ARGUMENT 

PLAINTIFF IS NOT ENTITLED TO A PRELlMINARY INJUNCTION AND 
THIS ACTION SHOULD BE DISMISSED. 

"A preliminary injunction is an cxtraordinary and drastic rcmedy; it is nevcr awarded as 

of right." Munarv. Geren, 128 S.C!. 2207, 2219 (2008) (citation and quotation omitted); see 

also Sociedad Allonima Villa Santa Rita v. Us. Dep 'r or Treasw}', 193 F. Supp. 2d 6, 13 (D.D.C. 

200 I). Accordingly, the "power to issue a preliminary injunction ... should be 'sparingly 

cxerciscd, '" Dor/inann v. Boozer, 414 F.2d 1168, 1173 (D.C. CiT. 1969), and such an injunction 

"should not be granted unless the movant. by a clear showing, carries the burdcn ofpcrsuasion," 

Mazurek v. Armstrong, 520 U.S. 968, 972 (1997). 

To prevail in a request for a preliminary injunction, a plaintiff bears the burden of 

demonstrating that: (1) there is a substantial likelihood of success on the merits; (2) failure to 

grant the injunction would result in irreparable injury; (3) the requested injunction would not 

substantially injure other interested parties; and (4) the public interest would be furthered by the 

injunction. Katz v. Georgetown Univ., 246 F.3d 685, 687-88 (D.C. Cir. 2001) (citation omitted); 

Nat'! Head Start Ass'n v. HHS, 297 F. Supp. 2d 242, 246-47 (D.D.C. 2004) (Bates, J.). Plaintiffs 

must satisfy all four factors, and the Court must also find that the four factors togethcr justify the 

drastic intervention of a preliminary injunction. See CityFed Financial Corp. v. Office of Thrifi 

Supervision, 58 F.3d 738, 746 (D.C. CiT. 1995). Moreover, if a plaintiff has little Iikclihood of 
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succeeding on the merits of his claim, the Court nccd not address the othcr factors, Apotex, Inc, 

1', FDA, 449 F3d 1249, 1253-54 (D,C, CiL 2006), As sct forth below, plaintiff fails to cstablish 

a likelihood of success on thc merits, and cannot show that the balancc of interests of the public 

intcrest favor the cntry of cxtraordinary injunctive relicf. 

L Plaintiff Lacks Standing in This Case, 

The powcr ofthc fedcral COUl1S extends only to "Cascs" and "Controvcrsics," See U,S, 

ConsL arL III, § 2, A litigant's standing to suc is "an essential and unchanging part of the case

or-controvcrsy requiremenL" See Llljan 1', Derenders or Wildlife, 504 U ,S, 555, 560 (1992), 

"This inquiry involves both constitutional limitations on fedcral-court jurisdiction and prudential 

limitations on its exercise:' Warth 11, Seldin, 422 US 490, 498 (1975), As the "irreducible 

constitutional minimum" of standing to sue, a plainti ff must allege (I) a concrctc and imminent 

"injury in fact" that is (2) "fairly traceable" to the challengcd conduct and (3) likely to be 

redressed by a favorable judicial decision, Lujan, 504 U,S, at 560-61, 

Prudential limitations on a finding of standing include "the general prohibition on a 

litigant's raising anothcr person's legal rights [and] the rule barring adjudication of generalized 

grievances more appropriately addressed in the representative branches:' A lien 11, Wright, 468 

U,S, 737, 751 (1984), "TIJere arc good and sufficient reasons for th[e] prudential limitation on 

standing when rights of third parties are implicated - the avoidance of the adjudication ofrights 

which those not before the Court may not wish to assert, and the assurance that the most 

effective advocate of the rights at issue is present to champion them:' Duke Power Co, 11, 

Carolina En1lt'l Study Group, lIlC" 438 U,S, 59, 80 (1978), This limitation ensures that a court 

does not "decide abstract questions of wide public significancc cven though other governmental 

institutions may be more competent to address the questions [T Warth, 422 U,S, at 500. 

-10-
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Thc Court's inquiry into plaintiff's standing must be "cspeeially rigorous whcn rcaching 

thc merits ofthc disputc would forec [a court] to dceide whether an action taken by [another] 

braneh[ ] of the Federal Govemment was unconstitutionaL" Raines ", Byrd, 521 U,S, 811, 819-

20 (1997), 

A, Plaintiff Lacks "Next Friend" Standing. 

Nasscr al-Aulaqi seeks to procced as "ncxt friend" to asscrt three claims on his son's 

behalf: a FOUI1h Amendment claim to be free from unreasonable seizures; a Fifth Amendment 

claim not to be deplived oflife without due proccss; and an additional FiJih Amendmcnt claim 

asscrting a right to noticc. See Compl. ~'127-29. The Supreme Court has emphasized that ncxt 

friend standing-which allows a third person to file a claim on someone else's behalf-is "by no 

means granted automatically to whomever seeks to pursuc an action on bchalf of another." 

Whitmore v. Arkansas, 495 U.S. 149, 163 (1990). Rather, consistent with the constitutional 

limits cstablished by Article 111, a litigant who asserts next friend standing bears the burden of 

"clearly ... establish[ing] the propriety of his status and thereby justify[ing] thcjurisdiction of 

the court." fd. at 164. To meet this burden, a purported next friend must satisfy "two fimlly 

rooted prerequisites" to have standing: 

First, a "nextliiend" must provide an adequate explanation-such as 
inacccssibility, mental incompetence, or other disability-why the real party in 
interest cannot appear on his own behalfto prosecute the action. Second, the 
"next friend" must be truly dedicated to the bcst intercsts of thc pcrson on whose 
behalf he seeks to litigatc, and it has bccn further suggestcd that a "next friend" 
must have some significant relationship with the rcal party in intercst. 

Id. at 163-64. 

The next friend does not become a party to the case, "but simply pursues the cause on 

behalfofthe [incompetent or unavailablc party], who rcmains the rcal party in intcrest." fd. at 
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163. "For that reason. the 'next friend' application has been uncommonly grantedl.]"' Lehman I'. 

Lycoming COl/lily Children's Sen's. Agency. 458 U.S. 502. 513 (1981). "If there were no 

restriction on 'next friend' standing in federal courts. the litigant asserting only a generalized 

interest in constitutional governance could circumvent the jurisdictional limits of Art. III simply 

by assuming the mantle of 'next friend'" IVhitmore, 495 U.S. at 164. 

1. Next Friend Standing Has Not Been necognized 
Outside of the Habeas Context to a Mentally 
Competent Adult. 

The only circumstance in which the Supreme Couli has accepted next fi-icnd standing is 

with writs of habeas corpus filed "on behalf of detained prisoners who are unable. usually 

because of mental incompetence or inaccessibility. to seek [habeas] relief themselves." 

IlJlitmore, 495 U.S. at 162. Moreover. in Whitmore. the Court noted that next friends are 

authorized to appear in the habeas corpus context pursuant to federal statute. see 28 U.S.c. ~ 

2242 (20 I 0 cd.). and expressly declined to decide whether "a 'next friend' may ever invoke the 

jurisdiction ofa federal court absent congressional authorization[.]" Whitmore, 495 U.S. at 164. 

Given the absence of any applicable statutory authorization here, next friend standing should be 

rejected on this ground alone. In addition. while courts have historically permitted next friends 

to prosecute actions on behalfofminors and adult mental incompetents, see id. at 163, n.4. and 

the Federal Rules of Civil Procedure provide that a "[a] minor or an incompetent person who 

docs not have a duly appointed representative may sue by a next friend," Fed. R. Civ. Proc. 

17( c )(2), Nasser al-Aulaqi seeks to bring a next friend suit on behalf of someone who fits nonc 

of these categories. Particularly given the nature of plaintiff s suit, this Court should not expand 

the concept of next friend standing beyond what any other federal court appears to have accepted 

or the Federal Rules of Civil Procedure expressly authorize. 
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2. Plaintiff Has Not Established That Anwar al-Aulnqi Lacks 
Access to the Courts or ls lnterested in Bringing This Action. 

Assuming. arguendo. this Court concludes next friend standing could conceivably be 

involved in a easc of this sort, plaintiff cannot establish any basis for proceeding as a "next 

friend" here. Plaintiffs assertion that he should be entitled to sue as his son's "next friend" 

appears to be predicated on his allegation that his son, Anwar al-Aulagi, "cannot access legal 

assistance or a court without risking his life." See Declaration of Nasser al-Aulagi ~ 10. But this 

assertion is not supported by any evidence. More to the point. as noted above, Defendants state 

that if Anwar al-Aulagi were to surrender or otherwise present himself to the proper authorities 

in a peaceful and appropriate manner, legal principles with which the United States has 

traditionally and unifornlly complied would prohibit using lethal force or other violence against 

him in such circumstances. See Geneva Convention Common Article 3(1) (prohibiting violence 

to life and person with respect to persons "who have laid down their arnls" in an armed conflict 

not of an international character); see also Hamdan, 548 U.S. at 630-32 (holding that Common 

Article 3 applies to the U.S. arnled conflict with al-Qaeda); cl also Hague Convention IV, 

Annex, art. 23(c), 37 Stat. at 2301-02 ("[I]t is especially forbidden ... [t]o kill or wound an 

enemy who, having laid down his arms, or having no longer means of defence, has surrendered 

at his discretion."); cfTennessee v. Garner, 471 U.S. 1, 11 (1985) (in a domestic law 

cnforcement context, "[ w ]here the suspect poses no immediate threat to the officer and no threat 

to others, the harnl resulting from failing to apprehend him docs not justify the usc of deadly 

force to do so"). Anwar al-Aulagi would have the choice at that point, as he does now, to seek 

legal assistance and access to U.S. courts. That Anwar al-Aulagi may not choose to avail 
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himself of this opportunity' docs not mean that the courts are inaccessible to him "-a prerequisite 

for his father's next friend standing" 

Nor has plaintiff pointed to any other reason to believe that his SDn has lacked the ability 

tD communicate his desire to access the courts"" According to the Complaint, news SDurecs 

began reporting in Januilry 2010 that plaintifrs son was allegedly on a list of approved targets" 

Mat 7" Yet his son has not taken any steps in the past eight or nine months to seek judicial 

process. Plaintiffs unsupported assertion that Anwar al-Aulaqi has been incommunicado fDr 

over eight months and unable to communicate his wish to access the court system docs not 

sustain plaintifr s burden-especially not in the face of public infcimlation (noted above) 

indicating that Anwar al-Aulaqi has been able io communicate his views during 2010 and has 

Jailed to indicate any desire to file a lawsuit such as this" one. 

In addition, while courts have held that parents typically satisfy the second requirement 

of the Whitmore test for next friend standing, see, e.g .. Vargas 1'. Lambert, 159 F.3d 1'161, 1168 

(9th CiT. 1998), even where the nex.t friend has a substantial relationship with the absent party, 

'On May 23, 2010, the media aml of AQAP posted a 45-minute video of what is 
described as an interview with Anwar al-Aulaqi. See Public DNI Clapper Decla,ration ~ 16, 
(transcript available at http://www.J11emrirv.oru/clip transcript/en!24HO.htm, video available at 
hllp:/ill'wlI'.1l1cmritv.om!c1ip/en/24S0.hlln). In that video, which the U.S. Intelligence 
Community assesses is Anwar al-Aulaqi, see id., al-Aulaqi stated that he did not intend to tum 
himself in to America, id. ("I have no intention of turning myself in to [the Americans]. If they 
want me, let them search for me.") 

" Even if Anwar al-Aulaqi's access to the courts were somewhat constrained by 
circumstances not of his own making (which, as we explain, is not the casc), that would not 
suffice to establish next friend standing. See, e.g., Coalition ofC/ergy, Lawyers, & Professors v. 
BliSh, 310 F.3d 1153, 1160-61 (9th CiT. 2002) (rejecting next friend petitioners' contention that 
they had satisfied the first Whitmore prong because Guantanamo Bay detainees were "totally 
incommunicado," noting that the detainees had visitors and limited opportunities to write friends 
and family). 
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COllrts still examinc whether they arc acting in accord with that pal1y's wishcs. Therc arc good 

reasons to doubt that this suit rellects Anwar al-Aulaqi's wishes. Plaintiff concedes he has had 

no contact with his son "since at least January 2010," see Compl. at 2, 9, and he does not avcr 

that his son ever communicated to him a desire to file suit against the United States in federal 

co un. His son's public pronouncements indicate that he has no desire to avail himself of 

protections afforded by the Constitution and courts of a nation that he deems an enemy deserving 

of violent attacks. See Public Clapper Dec I. ~ 16.' Plaintiff should not be pcmlitted to act as a 

"next friend" where hc has offered this Court no basis on which to conclude that Anwar al-

Aulaqi "want[s] legal representation as a general matter or more specifically by Counsel in the 

instant matter." Does v. Blish, No. Civ.A.OS 3 I 3 CKK, 2006 WL 3096685, *5 (D.D.C. Oct. 3 I, 

2006); see also id. at * 6 (next fiiend's '''good faith basis' that every detainee desires to avail 

himself of his right to seck habeas relief through the American legal system is merely her clearly 

subjective belief."). 

7 See Jdris v. Obama, 667 F. Supp. 2d 25, 29 (D.D.C. 2009) (brother of a Guantanamo 
Bay detainee could not be said to be acting in the detainee's "best interests" as defined by 
Whitmore, because he had not met with the detainee since his confinement began); Hal/ser v. 
Moore, 223 F.3d 1316, 1322 (J I1h Cir. 2000) (expressing serious "reservations" about whether a 
prisoner's "biological mother, who gave [him] up for adoption," was truly dedicated to his best 
interests rather than being "motivated solely by [her] desires to block imposition of the death 
penalty."); Davis v. Austin, 492 F. Supp. 273, 276 (N.D. Ga. J 980) (denying next friend standing 
to the cousin ofa prisoner who "not visited [the prisoner] in over a year and hard] had only two 
contacts with him during that period."). 

'See hllp:i/w\Vl\'.mcmritl'.nrlUclipicni2'180.htm (Interview by AQAP with Anwar al
Aulaqi released May 23, 2010 in which al-Aulaqi stales: "My message to the Muslims in 
general, and to those in the Arabian Peninsula in particular, is that we should participate in this 
Jihad against America."); see also id. (discussing failed 2009 Christmas Day airline bombing, al
Aulaqi states: "[N]o one should even ask us about targeting a bunch of Americans who would 
have been killed in an airplane. Our unsettled aeeount with America includes, at the very least, 
one million women and children. I'm not even talking about the men. Our unsettled account 
with America, in women and children alone, has exceeded one million. Those who would have 
been killed in the plane are a drop in the ocean."). 
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B. Plaintiff Otherwise Lacks Article]n Standing. 

Even if the Court found that plaintiff could proceed as a next friend. he would still 

otherwise lack Article III standing. To have Article III standing, a plaintiff must seck relief that 

provides redress for an alleged injury that is "concrete and particularized," and "actual or 

imminent," not "conjectural," "hypothetical" or "abstract." Lujan, 504 U.S. at 560: WhiTmore, 

495 U.S. at 155; City o(Los Angeles v. Lyons, 461 U.S. 95,102 (1983). Here. the injury plaintiff 

purports to allege on behalf of his son (and himself) is noT that his son is being targeted for lethal 

force by the United States. Rather, the precise injury is that his son is allegedly being targeted 

"without regard to whether, at the time lethal force will be used, he presents a concrete, specific, 

and imminent threat to life, or whether there are reasonable means short of lethal force that could 

be used to address any such threat." Campi. ~ 23; see also id. ~~ 27-29; Memorandum in' 

Support ofPlaintifrs Motion for a Preliminary Injunction ("Pis. Mem.") at 6, 31. 

Plaintiff cites nothing to support his assumption that the United States would not take 

account of such considerations as the nature and imminence of an individual's threat. and the 

feasibility of means short of lethal force to address such threats. Plaintiff claims that because 

Anwar al-Aulaqi has allegedly been on a so-called "kill list" for months, the United States must 

have authorized the use oflethal force against him without regard to whether there was or 

remains any "imminent" threat of harm to national security, or whether such threats could be 

addressed through alternative means. See PIs. Mem. at 6. The mere allegation, however, that 

timc has passed since the government allegedly first considered the use of force against an 

individual does not support the infercnce that the government is indifferent to whether there 

would be an imminent threat if and when the decision whether to use force against that person 

was specifically contemplated. or to whether a reasonable alternative to force existed. Plaintiff's 
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conjecture that the government might in thc future act in a certain manner that is alleged to be 

unlawful, however, is not enough to obtain equitable relief. See. e.g., Lyons. 461 U.S. at 105-06 

(Illere allegation that police would apply force where it was not necessary "falls far short of the 

allegations that would be necessary to establish a case or controvcrsy betwcen these panics."). 

The declaratory and injunctive r.ciiefplaintilTseeks is thus extremely abstract-in effect, 

simply a command that the United States comply with generalized constitutional standards, 

untcthered to any particular fact situation, and without any basis for assuming that the United 

States would otherwise disregard applicable legal constraints. Plaintiffs requested 

injunction-even assuming arguendo it would reflect legal standards that may be applicable in 

this context-would nowhere indicate how to assess whether a threat may be "imminent" or 

"concrete," nor whether alternatives to lethal force might be "reasonably" available. The Court 

is ill-equipped to evaluate whether such standards arc satisfied in any particular cireumslnnce. 

and may not merely impose them even if it were to agree with plaintiff that they state the law. A 

judicial decree may not be entered to provide guidance, but only where necessary in order to 

change the behavior of the defendant, for it would otherwise constitutl'! a mere advisory opinion. 

In analogous circumstances, the Supreme Court in Gilligan v. Morgan, 413 U.S. 1 

(1973), rejected declaratory and injunctive relief to restrain future operations ofthe Ohio 

Nationa] Guard after the J 970 shootings at Kent State University. Plaintiffs sought to enjoin the 

Governor of Ohio from prematurely ordering the National Guard troops to duty in civil disorders 

and to restrain National Guard leaders from violating the students' constitutional rights in the 

future. The Court found that the requested injunction would be "advisory" because it was not 

clear that the National Guard or the Governor were then violating applicable legal standards or 

were likely to do so in the future. See 413 U.S. at ] 0: see also id. at J 3 (Blaekmun, J., 
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concurring) (noting that "respondcnts' complaint contains nothing suggesting that thcy arc likcly 

to suffer spccific injury in the futurc as a result of the practices thcy challenge"). 

Gilligan dcmonstrates that an injunction requiring continuing judicial supervision of the 

military to ensure that it complies with parlicular legal norms in thesc circumstances constitutes 

an advisory opinion, where, as here, there is no cvidence that the alleged constitutional violations 

are occurring or will occur, and therefore, that entry of an injunction would rcsult in any relicfto 

the plaintiff. Plaintiffs requcst for declaratory relieflikcwise must be dismissed for the same 

reason. See Hewilt v. Helms. 482 U.S. 755. 761 (1987) (to constitute "a proper judicial 

resolution of a 'case or controversy' rather than an advisory opinion," declaratory reliefmust 

"affect[] the behavior ofthc dcfendant towards the plaintiff').' If the courl were to enter such 

relief, urgent and time-sensitivc efforls to protect the nation from threats posed by enemy 

terrorist organizations would proceed under the shadow of imprecise injunctive commands, 

which could have unforeseen and potentially disastrous eonsequences·-including the loss of life 

of U.S. forces or U.S. citizens targeted for future terror attacks.'11 

Moreover, and as explained fmther below, in the circumstances presented here it would 

be virtually impossible, pnd inappropriate, for the courl to attempt to enforce the general 

standards of the injunction plaintiff seeks, as applied to real-time, heavily fact-dependent 

decisions made overseas by military and other officials on the basis of complex and sensitive 

, Similarly, thc D.C. Circuit has held that "a declaratory judgment is, in a contcxt such as 
this where federal officers are defendants, the practical equivalent of specific relief such as 
injunction or mandamus, since it must be presumed that federal officers will adhere to the law as 
declared by the eourl." Sanche:-Espinoza 11. Reagan, 770 F.2d 202, 208 n.8 (D.C. Cir, 1985). 

III Indeed, there is question whether the relief plaintiff seeks would meet the specificity 
requirements of Fed. R. Civ. P. 65(d)(I)(C) to "describe in reasonable detail ... the act or acts 
restrained." 
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intelligence. tactical analysis and diplomatic considerations. This problem further highlights the 

advisory nature of the reliefsoughL and thus the absence ofa concrete case or controversy. 

II. PlaintifPs Claims Require the Court to Decide Non-Justiciable Political 
Questions. 

Even ifplaintiffhad standing, his claims and the declaratory and injunctive relief he 

seeks rai;;.c fundamentally non-justiciable political questions. Plaintiff seeks judicial oversight of 

the Government's decisions with respect to a foreign organization against which the political 

branches have authorized the usc of all necessary and appropriate force. The particular rclicf 

plainti ff seeks would constitute an ex OllIe command to military and intelligence officials that 

could interfere with lawful commands issued by the President, who is constitutionally designated 

as Commander-in-Chief of the arnled forces and constitutionally responsible for national 

security. Moreover, enforcement of such an injunction would inse11the Judiciary into an arca of 

decision-making wherc the courts arc particularly ill-equipped to venture. i.e., in assessing 

whether a particular thrcat to national security is imminent and whether reasonable alternativcs 

for the defense of the Nation exist to the use oflcthal military force. Courts have neither the 

authority nor expertise to assume these tasks. 

'The political question doctrine is a natural outgrowth of fidelity to the concept of 

separation of powers." Doe v. Slale a/Israel, 400 F. Supp. 2d 86, III (D.D.C. 2005) (Bates, J.); 

accord Baker v. Carr, 369 U.S. 186,2 I 7 (1962). The doctrine is "based upon respect for the 

pronouncements of coordinate branches of government that arc better equipped and properly 

intended to consider issues of a distinctly political nature," Doe, 400 F. Supp. 2d at III, and 

"excludes from judicial review those controversies which revolve around policy choices and 

value determinations constitutionally committed for resolution to the halls of Congress or the 
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confines oflhe Executivc Branch." Japan Whaling Ass 'n v. Am. Cel<1cean Soc :1', 478 U.S. 221. 

230 (1986). In Baker, the Supreme Court "enumerated six situations that constitute political 

questions, over which there is no jurisdiction to proceed." Doe, 400 F. Supp. 2d at III. 

Prominent on the surface of any ease held to involve a political 
question is found [I] a tcxtually demonstrable constitutional 
commitment of the issue to a coordinate political department; or 
[2] a lack of judicially discoverable and manageable standards for 
resolving it; or [3] the impossibility of deciding without an initial 
policy determination of a kind clearly for nonjudicial discretion; or 
[4] the impossibility ofa court's undertaking independent 
resolution without expressing lack of the respect due coordinate 
branches of government; or [5] an unusual need for unquestioning 
adherence to a political decision already made; or [6] the 
potentiality of embarrassment ji-om multifarious pronouncements 
by various departments on one question. 

Baker, 369 U.S. at 217. 

"Foreign policy and military affairs Iigure prominently among the areas in which the 

political question doctrine has heen implicated:' Aktepe v. USA. 105 F.3d 1400, 1402-04 (11 th 

CiL 1997); see also EI-Shi{a FhaI'm. indus. v. United States, 607 F .3d 836, 841 (D.C. CiL 2010) 

(en banc); Bancoult v. McNamara, 445 F.3d 427, 433 (D.C. CiL 2006). Because such eases 

raise issues that "frequently tum on standards that defy judicial application" or "involve the 

exercise of a discretion demonstrably committed to the executive or legislature," Baker, 369 U.S. 

at 211, "[m]atters intimately related to foreign policy and national security are rarely proper 

subjects for judicial intervention," Haig v. Agee, 453 U.S. 280, 292 (1981). See EI-Sh!{a, 607 

F.3d at 841; see also Schneider v. Kissinger, 412 F.3d 190, 193 (D.C. CiT. 2005); Gonzolez- Vera 

v. Kissinger, 449 F.3d 1260, 1263-64 (D.C. CiT. 2006). "[T]he political branches of government 

are accorded a particularly high degree of deference in the area of military affairs." Aktepe, 105 

F.3d at 1403 (citing Owens v. Brown. 455 F. Supp. 291, 299 (D.D.C. 1978)); Bancollit, 445 F.3d 
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at 429-3 1." 

Of course. "lnot] every case or controversy which touches foreign relations lies beyond 

judicial cognizance," Baker, 369 U.S. at 211, and claims based on constitutionally protected 

interests may sometimes require the court to address the limits on the Executive's exercise of 

national security powers. See Abll-A/i v. Ashcrofi. 350 F. Supp. 2d 28, 64-65 (D.D.C. 2004) 

(Bates, .1.): see a/so BOIlCOII/I, 445 F.3d at 435, 437. But the mere presence of a constitutional 

due process claim docs not automatically render a case justiciable. Instead, courts must conduct 

"a discriminating analysis of the particular question posed" in the "specific case." £I-Shira, 607 

F.3d at 84 I (qllOlillg Baker, 369 U.S. at 2 I I). Here, that analysis leads inescapably to the 

conclusion that plaintiffs claims raise non-justiciable political questions. 

Plainti ff s Complaint challenges the authority of the President of the United States, as 

"Commander-in-Chiefofthe U.S. arnled forces" and "Chair of the National Security Councir'~ 

as well as the authOJity of the Secretary of Defense "over the U.S. arnled forces worldwide," and 

the authority of the Director of the Central lntelligence Agency "over CIA operations 

worldwide"~to utilize lethal force against plaintiffs son, Anwar al-Aulaqi, whom plaintiff 

avers is hiding in a foreign country (Yemen). See Compl. ~~ 3, 10-12. Plaintiffs Complaint 

nowhere challenges the Government's determinations that Anwar al-Aulaqi is a part of AQAP, a 

terrorist organization responsible for numerous attacks and against which Congress has 

authorized the use of force, and that he has taken on an operational leadership role in that 

II In Aklepe, the court held that tort claims challenging the alleged negligent use of 
military force in a drill that killed members of the Turkish navy were not justiciable because 
deciding the claims would require the court to make an initial policy decision reserved to the 
military as to the necessity to conduct drills that simulate battle conditions. See 105 F.3d at 
1402-04. In BOIlCOII/I, the court held that a challenge to the relocation of residents to enable the 
establishment of a U.S. military base on the island of Diego Garcia was non-justiciable in the 
face of allegations that this action resulted in extreme mistreatment and hardship to the residents, 
including threats of death. See 445 F.3d at437 (courts may not bind the Executive's hands on 
such military matters "whether directly~by restricting what may be done~or indirectly-by 
restricting hall' the executive may do iC·). 
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organization. See Exh. T to Declaration of Ben Wizner. Rather. plaintiff challenges the alleged 

lethal targeting of Anwar al-Aulagi on the grounds that "[t]he United States is not at war with 

Yemen or within it," see Compl. ~ 3, that therefore any use ofJcthal force against a person in 

Yemen would allegedly be "outside of amled connict," see id. ~~ 4, 13, 16. 27-30. and that. in 

these circumstances. the Governmcnt cannot target al-Aulagi (or any U.S. citizen) "without 

regard to whether, at the time lethal force will be used. hc presents a concrete. specific, and 

imminent threat to lifc, or whether there are rcasonabJc means shan of lethal force that could be 

used to address any such threat." See ie!. '123: see also id. '1',127-29. 

Thc extraordinary declaratory and injunctive rcJiefplaintiffseeks here would constitute 

ex a17le commands by the Judicial Branch to the President and officials responsible for military 

and intelligence operations against a foreign organization as to which political branches have 

authOJizcd the use of all necessary and appropriate forcc. Enforcement of such orders would 

necessarily rcquirc thc Court to supervisc inherently predictivc judgments by the President and 

his national security advisors as to when and how to use force overseas against that organization. 

Couns arc not eguipped to superintend such questions. 

Apparently conceding that U.S. courts cannot supervise thc rules of engagement overseas 

with cespect to a statutorily covered enemy force in the context of an armed connict, plaintiff 

rests his challenge to the alleged usc of lethal force against his son on the theory that he is 

physically located in a place where such force could not be used as part of an amled connic\. 

But even assuming, as plainti ff does, that his claims would depend upon whether the actions in 

question would take placc in an amled conniet, the very determination of whether and in what 

circumstances thc United States' armed connict with al-Qaeda might extend bcyond the borders 

ofJraq and Afghanistan is itself a non-justiciable political question. Moreover, as plaintiff 

recognizcs, see CampI. ~ 25, any detennination of this issue by this Coun would neccssarily 
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implicate sensitive foreign policy issues affecting rc1ations with Yemen. 

Indeed, resolution of most of the questions plaintiff puts at issue here would require the 

Court to assess a wide range of highly sensitive military, intelligence. and diplomatic 

information in order to deternline what actions the President and U.S. forces may take against an 

operational leader of AQAP and to assess after the fact whether Executive actions have satisfied 

the Court's injunctive standard. But the law is clear that in these circumstances the JUdiciary 

does not have the capacity or expertise to evaluate the aITay of sensitive and complex 

inforn13tion upon which the President and his national security advisors and military personnel 

regularly rely in making their real-time decisions respecting thc use of force abroad, or to 

second-guess the predictive judgments those officials must make concerning what actions may 

be in the Nation's best interests. 

For these reasons, set fOJ1h further below, adjudication of plaintiffs Complaint requires 

the resolution of non-justiciable political questions. 

A. The Relief Sought in this Case Would Require the Courl to 
Adjudicate Non-Justiciahle Political Questions. 

There is "no doubt that decision-making in the fields of foreign policy and national 

security is textually committed to the political branches of government." Schneider, 412 F .3d at 

j 94. Article I, Section 8 of the Constitution, enumerating powers of the national legislature, is 

"richly laden with delegation of foreign policy and national sccurity powers." See Schneider, 412 

F.3d at 194 (citing U.S. CaNST., Art. I, § 8)." Article 11 also gives the Presidcnt authority in 

these arcas, and designates that "the President shall be Commander in Chief of the Arnly and 

" U.S. CaNST., Art. I, § 8 includes the power to provide for the Common Defcnce, id., 
cl. 1; the power to "define and punish Piracies and Felonies committed on the High Seas and 
Offenses against the Law of Nations," id., cl. 10; the power to "declare War" and make "Rules 
concerning Captures on Land and Water," id., el. 11; the power to "raise and support Armies ... " 
and maintain a Navy. id., cl. 13; and the power to "[t]o provide for calling forth the Militia to .. . 
repel Invasions." id .• cl. 15. 
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Navy of the United States." U.S. CON ST .. Art. II. ~ 2. As the Supreme Court has noted. the 

President may act to protect the Nation from imminent attack and "detennine what degree of 

force [a] crisis demands." The Price Cases. 67 U.S. (2 Black) 635. 668. 670 (1863). In contrast. 

in defining the powers of the judicial branch, Article 1II "provides no authority for policymaking 

in the realm of foreign relations or provision of national security." Schneider. 412 F.3d at 195; 

see also BancolIll, 445 F.3d at 433-34. 

Here. the political branches have exercised their respective constitutional authorities to 

protect national security. Congress authorized the President to use necessary and appropriate 

military force against al-Qaeda, the Taliban and associated forces, AUMF, 115 Stat. 224, and the 

Executive Branch has deternlined that AQAP is an organization within the scope of this 

authorization, and that Anwar al-Aulnqi is a senior operationallcader of AQAP. In addition to 

the AUMF, there arc other legal bases under U.S. and international law for the President to 

authorize the use of force against al-Qaeda and AQAP. including the inherent right to national 

self-defense recognized in international law (see, e.g., United Nations Charter Article 51). 

It is inappropriate for a court in such circumstances to adjudicate ex al1fe the pernlissible 

scope of particular tactical decisions that the Executive may take against a foreign organization 

against which the political branches have authorized the use of all necessary and appropriate 

force. Yet that is precisely what plaintiff asks this Court to do. 

I. To begin with, the very entry of the extraordinary reliefplaintiffseeks would 

establish a judicial command concerning military and intelligence matters abroad in possible 

tension with commands of the President who is textually designated as Commander- in-Chief of 

the arnled forces, thus giving rise to multifarious pronouncements to officials in the field with 

respect to the real-time use of force against AQAP. It is not difficult to imagine the resultant 

confusion and unmanageability that might result if such officials must hazard to guess (on fear of 

-24-



Case 1:10-cv-01469-JDB Document 15-1 Filed 09/25/10 Page 29 of 64 

contempt sanctions) whether compliance with the instructions of the Commander- in-Chief 

would be in accord with the general and unspecified ternlS of the injunction plaintiff seeks. We 

are unaware of any precedent for the ex al1te imposition of such judicial commands to military 

and intelligcnce officials in such a context. See also Hamdi, 542 U.S. at 534 (distinguishing 

between the process that is (or is not) due a U.S. citizen "on the battlefield" from the process that 

would be duc "when the determination is made to cOl1til1ue to hold those who have been seized." 

which "meddles little. if at all, in the strategy or conduct of war"). 

2. Moreover, the Court could not properly enforce any subsequent alleged non-

compliance with the requested injunction without deciding whether the President and U.S. forccs 

actcd or planned to act when a threat was "imminent" and whether there was no reasonable 

alternative to lethal force. For example, if the court were to issue the rcqucsted declaratory or 

injunctivc relief, and a person targctcd was later killed by U.S. forces under circumstances the 

Government believed complied with the Court's order, the Court would be in the difficult 

position of deternlining just how concrete and imminent a threat the target at issue posed-a 

determination that would not only eall·into question whether the action was justified, see El

Shira, 607 F.3d at 844-45, but could also pit the judiciary against the Executive in assessing and 

acting upon sensitive intelligence and diplomatic considerations in matters of national security 

and foreign policy. A judicial pronouncement might therefore interfere with the ability to 

present "a single-voiced statemcnt of the Government's views," Baker, 369 U.S. at 211, 

particularly as it rclates to activities inside a foreign nation. For these rcasons, the questions that 

would have to be dccided to enforce the relief plaintiff seeks "tum on standards that defy judicial 

application." El-Shifa, 607 F.3d at 841. 

In order to enforce its injunction, the Court would presumably have to assess whether the 

United States could use force against a U.S. citizen who may pose an imminent threat to the 
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United States, what response that threat may warrant including whether there were "reasonable" 

alternatives to lethal force, and what the criteria should be for making these deternlinatiDns-all 

judgments that are reserved to the President and his military and intelligence advisors, In 

particular, whether a threat is "imminent" and whether reasonable alternatives exist to the usc of 

lethal force, may depend upon on a variety of factors, including the existence of highly sensitive 

U,S, intelligence infoflllation concerning that threat, the capabilities of the terrorist operative to 

carry out a threatened attack, what response would be sufficient to address that threat, possible 

diplomatic considerations that may bear on such responses, the vulnerability of potential targets 

the terrorists may strike, the availability of military and non-military options, and the risks to 

military and nonmilitary personnel in attempting application of non-lethal force, These are the 

types of "delicate, complex" judgments that "involve large elements of prophecy" and thus 

"should be undertaken only by those directly responsible to the peapJc whose wclfarc they 

advance or imperil," Chicago & SOllthern Air Lines 11, Waterman 55 Corp" 333 U,S, 103, III 

(1948) (ciling Coleman 11, Miller, 307 U,S, 433, 454 (J 939); Uniled Stales 11, ClIrliss- Wrighl 

Export Corp" 299 U,S, 304, 319-21 (1936)), 

As the D.C Circuit stated in EI-Shifa -a case that involved the President's decision to 

launch a military strike against a facility in Sudan that the United States believed was associated 

with Osama bin Laden-"[i]f the political question doctrine means anything in the arena of 

national security and foreign relations, it means the courts cannot assess the merits of the 

President's decision to launch an attack on a foreign target" 607 F.3d at 844, Addressing the 

Baker standards, the Court in £I-Shifa observed that "whether the terrorist activity of foreign 

organizations constitute threats to the United States" are "political judgments" vested in the 

political branches. Id, at 843 (quoting People's Mojahedin Org, of Iran v, US, Dep'l of Slale, 

182 F,3d 17,22-24 (D,C Cir. 1999)); see also Ange v, Blish. 752 F, Supp, at 514 (courts are ill-
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equipped to detemline whether hostilities are "imminent'" to justify the deployment of forces). 

The relief requested by plaintiff puts precisely such a non-justiciable question at issue. 

Detemlining whether the Executive complied with the requested injunction in this case would 

require the court to make at least four complex detemlinations outside of its expertise and for 

which no judicially manageable standards exist: (I) whether the activities of the person in 

question pose a "concrete" threat; (2) whether that threat is "specific"; (3) whether that threat is 

"imminent'": and (4) whether means other than lethal force could "reasonably"' be employed 

given the panoply of diplomatic and military (operational) eonstraints D Each of these terms of 

plaintifrs proposed relief would be difJicult for a court to enforce in the context of military 

operations, particularly in real time, halfway around the world. 

The relief plaintiff seeks here, then, is analogous to that sought in Gilligan v. Morgan, 

supra. In that case, the Supreme Court held that a constitutional due process claim brought by 

university students seeking declaratory and injunctive to restrain future operations of the Ohio 

National Guard after the 1970 shootings at Kent State University presented non-justiciable 

questions. See 413 U.S. at 11. The Court rejected the plaintiffs' "broad call on judicial power to 

assume continuing regulatory jurisdiction over the activities of the Ohio National Guard." Jd. at 

5. The Court went on to explain that the injunction plaintiffs sought would require the district 

court to establish standards for the training, weapons, and orders of the National Guard, and 

would require the district court to exercise "continuing judicial surveillance over the Guard" to 

assure compliance with those standards. Jd. at 6. Because the Constitution vests Congress with 

the power to provide for the Militia-and because Congress had given the President the 

authority to prescribe regulations goveming the organization and discipline of the National 

" As discussed infi'a, plaintifrs Complaint raises a fifth issue that is beyond the Court's 
power to detemline: whether the action in question would be undertaken as part of an "anned 
con11ic1." 
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Guard-the Court held that sllch an injunction would impernlissibly interfere with the other 

Branches' functions, 

ld, at 10, 

[l]t is difficult to conceive of an area of governmental activity in 
which courts have less competence, The complex, subtle, and 
professional decisions as to the composition, training, and control 
of a military force arc essentially professional military judgments, 
subject always to civilian control of the Legislative and Executive 
Branches, 

Gilligan requires rejection of the typc of relief plaintiff seeks here: broad and abstract 

declaratory and injunctive relief that would require judicial supervision of fact-intensive 

determinations of how to use force abroad against a foreign terrorist organization, Moreover, 

each of the complex and delicate national security detenninations implicated by plaintiff s 

request for relief would require careful assessmcnt of highly sensitive and classified infomlation 

pertaining to foreign intelligence, military actions, and foreign relations, As the Supreme Court 

has observed, in malters of foreign affairs and national security the President "has the better 

opportunity of knowing the conditions which prevail in foreign countries, and especially is this 

true in time of war," Curtiss-Wright, 299 U,S, at 319-21, 

[The President] has his confidential sources of infonnation, He 
has his agents in the foml of diplomatic, consular and other 
officials, Secrecy in respect of information gathered by them may 
be highly necessary, and the premature disclosure of it productive 
of harmful results, 

]d,; see also Chicago & Southern Air Lines, 333 U,S, at I I I ("The President, both as 

Commandcr-in-Chiefand as the Nation's organ for foreign affairs, has available intelligence 

services whose reports neither are nor ought to be published to the world"), "It would be 

intolerable that courts, without the relevant infonllation, should review and perhaps nullify 

actions of the Executive taken on infornlation properly held secrcL" Chicago & SOli/hem Air 

Lines, 333 U,S, at I II, "Judges deficient in military knowledge, lacking vital information upon 



Case 1:10-cv-01469-JDB Document 15-1 Filed 09/25/10 Page 33 of 64 

which to asscss thc naturc ofballiclieid decisions. and sitting thousands of miles from the 1icJd 

of action" cannot reasonably review the lawfulness ofa an alleged military or intelligcnee 

operation. Dacosta, 471 F.2d at I 155; see also Schneider 1'. Kissinger, 412 F.3d 190,196 (D.C. 

Cif. 2005) ("Unlike the executive, the judiciary has no covert agems, no intelligence sources, 

and no policy advisors. The courts arc therefore ilI-suitcd to displace the political branches in 

such decision-making."). That rcsolution ofplaimiffs claims would put at issue the Executive's 

confidential military. intelligcnce. and diplomatic information, including infornlation concerning 

thc thrcat posed by a foreign organization against which the political branchcs have authorized 

the use of all necessary and appropriate force, whether that threat is imminent or concrete, 

whether there arc reasonable alternatives to lethal force, and how such actions may affect 

relations with a foreign state, is further cvidence that plaintiff raises non-reviewable political 

questions. l
-1 

" For similar reasons, plaintiffs Fourth Claim for Relief, see Complaint 3D, and his 
accompanying request for an order disclosing the alleged "criteria that are used in detennining 
whether the government will carry out the targeted killing of a U.S. citizen," see id. at II, should 
be dismissed. Plaintiff argues that the Government must disclose such criteria because "basic 
notions of fairness would be violated if penalties were visited on individuals who had no 
reasonable notice that their conduct would result in such penalties." PI Brief at 32. However, 
again without confirming or denying any allegation, plaintiff cannot credibly claim that a person 
who becomes a senior operational leader of a force associated with al-Qaeda and facilitates 
attacks against the United States lacks notice that he could expose himself to military-type rules 
of engagement. Nor is it true that, "in the absence of clearly stated rules, there is little to restrain 
the government from acting arbitrarily." Jd. at 33. There arc many aspects of military and 
national security operations in which the government does not publicly disclose the criteria that 
guide its actions, but that hardly means that in all such operations the government acts 
"arbitrarily." The President has a constitutional duty to take care that the law is faithfully 
executed. and he and the other defendants here take that obligation very seriously, endeavoring 
at all points to comply with all applicable domestic and international laws. The laws themselves 
are not secret. And apart from those laws, the alleged operations here would be guided by 
fact-intensive military and intelligence detenninations involving command and policy judgments 
in the context of highly context-specific diplomatic and logistical considerations. Any effort to 
reduce those judgments to a set of "criteria" to be publicly announced in response to a judicial 
injunction and subsequently enforced would, for the reasons previously discussed, exceed the 
bounds of judicial authority. Even in the context of domestic law enforcement. the government 
docs not disclose operational plans, standards or techniques for enforcement. See, e.g., 5 U.S.C. 
552(b)(7)(E) (exempting from mandatory disclosure information that "would disclose techniques 
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3. Nor does the presence of constitutional claims (nominally) on behalf of aU .S. 

citizen establish any means by which the ease could be made justiciable. See Gilligan. 4 J 3 U.S. 

at 6 (holding citizens' due process claim non-justiciable). Plaintiff errs in comparing this case to 

cases in which individuals (including U.S. citizens) challenge their ongoing detention olier being 

seized by the U.S. military on the battlefield. See Pis. Mem. at 21 (citing Hamdi v. Rllmsreld, 

541 U.S. 507 (2004)). In those eases, the plaintiffs invoked the writ of habeas corpus, a 

constitutionally guarant·eed recourse for persons held in detention within the scope of the wriL 

The Court in EI-Shijil observed that "the political question doctrine does not preclude judicial 

review of prolonged Executive detention predicated on an enemy combatant detemlination 

because the Constitution specifically contemplates a judicial role in this area." Jd. at 848-49 

(citing BOlllnediene v. Blish, 553 U.S. 713,128 S.Ct. 2229, 2247 (2008) ("The [Suspension] 

Clause protccts the rights of the detained by affimling the dllty and muhority orihe JlldicimJ' to 

call thcjailcr to accounL'·) (original cmphasis) and Hamdi, 542 U.S. at 535 (discussing the 

courts' "time-honored and constitutionally mandated roles of reviewing and resolving claims" of 

citizens challenging their military detention». Habeas review is materially different from the 

relief sought here, particularly because a habeas petition does not ask a court to impose an ex 

al1le injunction regulating the future real-time decision-making of.executive officials contending 

with a congressionally identified enemy force-the habeas writ docs not, for cxample, regulate 

thc circumstances in which such officials may make future decisions to apprchcnd enemy forccs. 

This Court's decision in Abll-Ali is not to the contrary. There the plaintiff filed a petition 

for a writ of habeas corpus, and the Court rejected application of the political question doctrine 

and procedures for law enforcement investigations or prosecutions, or would disclose guidelines 
for law enforcement investigations or prosecutions if such disclosure could reasonably be 
expected to risk circumvention of the law"). A fortiori there is no basis for a court to compel the 
President, the Secretary of Defense or the Director of the CIA to disclose plans or criteria for 
military or intelligence operations abroad. 
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to a claim that the "United States has unjustly deprivcd an American citizcn of liberty through 

acts it has already taken" by facilitating the detention of a U.S. citizen by a foreign country 

overseas. See 350 F. Supp. 2d at 65. But the Court noted that the type of claim at issue there 

was "precisely what courts are accustomed to assessing,"' see id., and made the related 

observation that, unlike in this case, the United SIDtes did not contend in Abu-Ali that ils alleged 

aclions would be undertaken pursuant to the President's war powers. See id. at 62 n.33. Nol 

only is this not a case in which the writ of habeas corpus is invoked. but plaintiff asks the Court 

to superintend sensitive national security decision-making against an organization as to which 

the political branches have authorized the usc of all necessary and appropriate force, and to do so 

before the Executive makes fact-intensive, real-time decisions. 

Likewise, the circumstances in which courts have reviewed the merits of claims of U.S. 

citizens brought under the Due Process Clause in a military setting overseas arc markedly 

different than those presented here. The court of appeals in EI-ShUi,. for example, identilied a 

line of cases in which courts have reviewed whether seizures or destruction of foreign persons' 

property was a taking for which the government owed just compensation. EI-Shi(a, 607 F.3d at 

849. Such takings claims, however, seek compensation after the fact for a seizure of property 

that has already occurred. This case is fundamentally different in at least two respects. Firs!' the 

takings cases cited in EI-Shi(a did not challenge the legality of the use of force, nor did they seck 

to limit ex ante the circumstances in which force against an enemy overseas may be used in the 

future. Instead, the cases cited in EI-Shi(a were based on the Just Compensation Clause. which 

docs not prohibit takings of property and merely requires that they be compensated otier the 

Iacl." Second, the determination of whether compensation is owed for a past taking of property 

" Cf Koohi v. United States, 976 F.2d 1328, 1332 (9th CiT. 1992) ("A key element in our 
conclusion that the plaintiffs' action is justiciable is the fact that the plaintiffs seck only damages 
for their injuries. Damage actions are particularly judicially manageable. By contrast, because 
the framing of injunctive rclicf may require the courts to engage in the type of operational 
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does not require-as enforcement of the injunction here would-a judicial assessment of 

complex considerations that arc beyond the coul1s' capacity to evaluate, such as whether the 

Executive Branch's real-time analysis of whether a potential target of lethal force overseas poses 

an "imminent" or "concrete" threat to U,S, persons, and whether alternative means of addressing 

such a threat were feasible, were reasonable judgments, See Gilligan, 414 U.S. at 10.'" 

B. '''hether and in What Circumstances the Use of Force In a Particular 
Geographic Location Would be Part of the Armed Conflict Between the 
United States and AI-Qaeda and Associated Forces Is Also a Non-.lusticiable 
Political Question. 

What is more, plaintiffs own legal theories appear to depend, by their ternlS. on the 

assertion that any usc of force against his son beyond the borders of Iraq and Afghanistan would 

necessarily occur "outside of amled contlict" See CompJ. '11'127-30; see also Pis. lVJem. at 2. 

But even ifone were to assume-as plaintiff docs-that the scope of the arnled contlict is 

critical to his claims, that question. too, is non-justiciable. As noted, the Executive Branch has 

decision-making beyond their competence and constitutionally committed to other branches, 
such suits are far more likely to implicate political questions."); Comer v. Murphy Oil USA, 585 
F.3d 855, 874 (5th Cir. 2009) ("Claims for damages are also considerably less likely to present 
nonjusticiable political questions, compared with claims for injunctive relief."); NOl1vood V. 

Raytheon Co., 455 F. Supp. 2d 597 (W.D. Tex. 2006) ("Unlike the request for injunctive relief in 
the Gilligan case, Plaintiffs' request for damages from defense contractors would in no way 
require judicial oversight of military decisions."); Ibrahim v. Titan Corp., 391 F. Supp. 2d 10, 
15-16 (D.D.C. 2005) ("An action for damages arising from the acts of private contractors and not 
seeking injunctive relief does not involve the courts in 'overseeing the conduct of foreign policy 
or the use and disposition of military power. "') (quoting Lu(iig v. McNamara, 373 F.2d 664, 666 
(D.C. Cir. 1967)), vacated on other grounds, Saleh V. Titan Corp., 580 F.3d I (D.C. Cir. 2009). 

" Likewise, plaintiffs effort to limit ex ante the alleged real-time decision-making of 
military and intelligence officials renders this case distinguishable from Coml71illee o('United 
States Citizens Living in Nicaragua v. Reagan, 859 F.2d 929 (D.C. Cir. 1988), which involved a 
suit seeking declaratory and injunctive relief against the funding of the Contras. The relief 
requested in COl71l71illee 0(' United Stales Citizens Living in Nicaragua required a one-time-only 
judicial determination whether the provision of funds to the Contras caused a violation of their 
Fifth Amendment rights. Unlike the instant case, it would not have required ongoing judicial 
supervision of Executive Branch determinations whether a potential military or intelligence 
target poses an "imminent" or "concrete" threat to the United States, and whether alternative 
means of addressing such a threat were feasible. 
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determined lhot AQAP is 0 pan ofal-Qaeda-or at a minimum is an organized. ossociated forcc 

or co-bclligerent of al-Qacda in the non-intemational amlcd conflict betll'ccn the Unitcd States 

and al-Qaeda. Plointiff contends that "amled conflict" does not extcnd outsidc oflraq and 

Afghanistan. But if (os the Complaint appears to argue) the Coun must concur in that judgmcnt 

in order for plaintiff to prevail, then plaintiffs claims are non-justiciable. because whethcr and in 

what circumstonces the U.S. armed conflict with al-Qaeda and associated forccs may extend

noll' or at some latcr point-is itself a question that involves predicate foreign policy and 

national security detemlinations beyond the purview of the Coun. 

The scant authority on which plaintiff relies-a law review anicle, congressional 

testimony by the author orthat article, a U.N. report. and a decision by an intemational criminal 

tribunal, see Pis. Mem. at 9-1 O-underscorcs thc non-justiciable nature of the question. For 

example, in Proseclitor 1-'. Tadic, Case No. 1T-94-I-T, Judgment (lnt'l Crim. Trib. for the Former 

Yugoslavia May 7. 1997), the tribunal obsen'ed that the existencc of a non-intemational armed 

conflict tums on "the intensity of the conflict and the organization of the panics to the conflict." 

,,562; see also Report of the Special Rapporteur, Study on Targeted Killings, U.N. Doc. 

A/HRCIl4/241 Add. 6 ~ 52 (criteria for deciding whether an amled conflict exists includes 

whether a group has a "[m]inimallevel of organization ... such that aI1lled forces are able to 

identify" it, and whether it is "[e]ngage[d] ... in collective, armed, anti-govemment action," and 

whether there is "a minimal threshold of intensity and duration"). Even assuming that these 

criteria were to govem the question, the fact the United States' aI1lled conflict with al-Qaeda 

exists in one paJiicular location does not mean that it cannot exist outside this geographic 

area-subject, of course, to applicable intemationallaw principlcs. including sovereignty and 

neutrality. 

Oncc Congress and the President have mutually decided that a particular foreign 
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organlz~ItIOIl may be subject \0 rhe use of necessary; and approprI;)lL' force. it is in3j1prOpnu!c. 

PilrllL'ularl,Y under the cirCLlrnst31lcCS framed by pl3inlilTs complainT. for a court (0 adjucliCi.llC ex 

WITt' the particular scope or the connier. gcogr;]phic or otherwise. For c:"ample. in Dt/CoSIlI ", 

Laird. rhe coun or "ppeals held thar the legality of the President's unilateral decision to mine the 

harbors of Nonh Vietnam and 10 bomb targets in that eountry-··and more specifically. whether 

that action constituted an escalation of the lVar beyond that authorized by Congress-presented a 

nonJusticiable political questron. DaCosta III. ~71 F.2d 11~6(2c1 Cir. 1973). The cuun 

recognized Ih~1t courts "cannot reasonably or appropriately.' dCrCJ111inc whether a specific military 

operation constitutes an "escalation- orthe war or is merely a new tacrical approach Wilhill a 

continuing strategic pltln:' lei at 1155. Similarly. in Holr::lllulJ L Schlesinger. 484 F.ld 1307 

(2d Cir. I(n}). the court held that an erflm to enjoin military activnies in Cambodia presented a 

nonjustic!l.lblc pnlitical question. The llrJ/cl1IlI11 plaintilTs argucLl Lhm the bumhing or Cambodia 

was iJ "bas!c changc'- in the scope uf the war~-ralher them (] mere tactical decision~th{l1 a court 

could rc\·ic\\, 10 assess whether it was authorized. The court of appe31s disagreed. again 

emphasizing thai it was in no position 10 gather (lnd interpret diplomatic ilnd military 

intelligence. and that "the sharing or Presidential and Congressional responsibility particularly at 

this juncture is a bluntly political and not a judicial question." Id. at 131 J; See ulso Ange ... 

Blish, 752 F. Supp. 509, 513 (D.D.C. 1990) (Lamberth, J.), (holding that the President's order 

deploying a member of the National Guard 10 the Persian Gulfwas not reviewable because the 

Constitution grants operational powers in foreign affairs only to the two political branches). 

Such eases clemonstrate that the Judiciary lacks judicially manageable standards. as \Veil 

as access to the requisite inforllliJlion. 10 Il1<Jke such detellllinatiolls cOllccllling the specific scope 

oran amlcd conilict. Accordingly. ajudicial decision as to \vhcther or not an "HIll1cd conllic(' 

cxisls where all (,Ilcmy organizalion has a significant. organized presence and from which it h~lS 
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planned and launched attacks against the United States, would intrude on the judgment of the 

political branches, in consultation with each other and foreign states-an assessment that could 

nuctuate depending on future events," 

* * * 

The nonjusticiability of the plaintiffs claims in this Court "does not leave the 

executive power unbounded," Schneider, 412 F,3d at 200, "The political branches effectively 

excrcisc such checks and balanccs on each other in thc arca of political questionslT and "[iJfthe 

executive in fact has exceeded his appropriate rolc in the constitutional scheme, Congress enjoys 

a broad range of authorities with which to exercise restraint and balance," id, Accordingly, "the 

allocation of political questions to thc political branches is not inconsistcnt with our 

constitutional tradition oflimited government and balance ofpowcrs," id, 

Ill. The Court Should Exercise Its Equitable Discretion Not to erant the Relief 
Sought. 

E vcn if the Court concludes that plaintiff has standing, and that his claims are othenvise 

justiciable, the Court should decline to enter the declaratory and injunctive relief plaintiff seeks. 

"The decision to grant or deny [] injunctive relief is an act of equitable discretion by the district 

court[.]" eBay inc. v. MercExchange, L.L. C, 547 U.S. 388, 391 (2006); see also Weinberger v. 

Romero-Barcelo, 456 U.S. 305, 320 (1982) ("The exercise of equitable discretion ... must 

include the ability to deny as well as grant injunctive relief [.]"). "In exercising their sound 

discretion, courts of equity should pay particular regard for the public consequences in 

employing the extraordinary remedy of injunction." Jd. at 312; see also Yaklls v. United States, 

l1 In analogous circumstances, this Court held that attempting to characterize the nature 
of the ongoing Israeli-Palestinian conflict in order to resolve various statutory claims brought by 
Palestinian residents of the West Bank against the State of Israel would require the resolution of 
"predicate policy deternlinations" reserved to the political branches, including whether that 
conflict in the West Bank is either "genocide" or "self-defense." Doe v. State o(lsrael, 400 F. 
Supp. 2d at I 12. 
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321 U.S. 414, 440 (1944) (where an injunction will adversely affect a public interest even 

temporarily. the court may in the public interest withhold relief until a final deternlination of the 

rights of the p3!1ies)." The Court should exercise its equitable discretion to reject the 

declaratory and injunctive relief sought here based on many of the same concerns identified 

above. 

Plaintiff docs not dispute the Government's public determination that his son plays an 

operational role in AQAP planning terrorist al1acks against the United States. The imposition of 

declaratory and injunctive relief that would restrict the manner in which the President and other 

Government officials may act to protect the national security of the United States would be 

plainly improper where Anwar al-Aulaqi would remain free to plot terrorist attacks against the 

United States. As discussed above, Anwar al-Aulagi may peacefully present himself to U.S. 

officials, which would eliminate any hypothetical possibility that he would be subjected to lethal 

force that has prompted plaintiff to file this lawsuit. The Court should not allow a "next friend" 

plaintiff to use the judicial process to seek such relief. 

In addition, as set forth above-and again without confirming or denying any 

allegation-plaintitT simply speculates that, iflethal force has been authorized against his son, 

such an authorization necessarily has been made "without regard to whether, at the time lethal 

force will be used, he presents a concrete, specific, and imminent threat to life, or whether there 

are reasonable means short oflethal force that could be used to address any such threat." See 

PIs. Mem. at 6; see also id. at 31. Plaintiff cites nothing to support this proposition, but infers 

that this must be true based on an assumption that Anwar al-Aulagi has been on a so-called "kill 

list" for months and, as a result, that there could be no "imminent" threat ofharnl to national 

security at stake and any lethal targeting could not be a last resort. See id. at 6. Plaintiff, who 

IH Again. where prudential considerations would preclude an injunction, they also 
preclude declaratory judgment. See Samuels 1'. Mackel!, 40 I U.S. 66, 69-74 (1971 ). 
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concedes he has not even spoken to his son for eight months, cannot possibly know the facts and 

circumstances that may be at issue and seeks extraordinary injunctive relief based on sheer 

unsupported conjecture, Thus, even ifplaintiff could demonstrate his standing to seek 

declaratory and injunctive relief, equitable considerations should still foreclose its entry, See 

Lyons, 461 U,S, at 103 ("[cJase or controversy considerations 'obviously shade into those 

deternlining whether the complaint states a sound basis for equitable relief") (quoting 0 'Shea, 

414 U.S.488,499(1974)). 

Article III couns should generally refi'ain from directing the President to take any official 

presidential act or not to take any such act See Franklin v. Massochusells, 505 U,S, 788, 802-03 

(1992) (plurality opinion) (quoting MiSSissippi v. Johnson, 71 U.S, (4 Wall) 475, 501 (1866)); 

see also Commonwealth ofMassachusells 1', Mellon, 262 U,S. 447, 487 (1923); Clinton v. Jones, 

520 U,S, 681,718-19 (1997) (Breyer, J" concuning) (acknowlcdging "thc apparently unbroken 

historical tradition, .. implicit in the separation ofpowcrs that a Prcsident may not be ordercd 

by the Judiciary to perfonn particular Executive acts") (quoting Franklin, 505 U.S. at 802-03)); 

S1I'0n v. Clinton, 100 F.3d 973, 978 (D.C. Cir. 1996) (noting that the Supreme Court has issued a 

"stem admonition" that injunctive relief against the President personally is an "extraordinary 

measure"); Newdow v. Blish, 391 F. Supp. 2d 95, lOS (D.D.C. 2005) (Bates, J.); Swan, 100 F.3d 

at 977 n.l; see also Franklin, 505 U.S. at 827 -28 (Scalia, J., concurring) ("Pennitting declaratory 

or injunctive relief against the President ... would produce needless head-on confrontations 

between district judges and the Chief Executive.") {quoting Nixon v. Fitzgerald, 457 U.S. 731, 

749 (1982) (internal footnote omitted)." Thus, the Court should exercise its equitable discretion 

not to issuc any injunction against the President in this case, particularly as to the cxercise of his 

19 Plaintiff also attempts to invoke the Court's jurisdiction pursuant to Section 702 of the 
APA, 5 U.S.c. § 701. see Complaint ~ 7, but the President is not an agency within the meaning 
of the APA whose actions arc subject to APA review. Franklin. 505 U.S. at 796. 
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authority as Commander-in-Chief. 

Moreover, because the imposition of any injunctive relief on the Secretary of Defense 

and CIA Director would also necessarily enjoin the authority of the President no such relief 

should be entered against these officials as well. The Secretary of Defense is "the prineipa 1 

assistant to the President in all matters relating to the Department of Defense" and his authority 

is expressly "[s]ubject to the direction of the President." 10 U.s.c. § I I 3(b); see also Public 

Declaration of Robert M. Gates. Secretary of Defense. Exhibit 4, '11. The CIA Director 

perfonns such intelligence functions and duties "as the Presidcnt ... may direct" 50 U.S.c. § 

403-4a(d)(4). Thus, any action taken by these subordinate officials in the context of this case 

necessarily implicates the President's own authority and discretion in directing the usc of force. 

Indeed, in Mississippi v. Johnson itself, the Supreme Court denied a request to enjoin not 

only President Andrew Johnson from executing and carrying out the post-Civil War 

Reconstruction Acts, but the military commander assigned to the State of Mississippi as well. 

See 71 U.S. (4 Wall) at 475 (describing bill to enjoin). The Supreme Court noted that one of the 

Reconstruction Acts imposed duties "on the several commanding generals," and observed that 

"these duties must necessarily be perfonned under the supervision of the President as 

commander-in-ehief." Jd. at 499. Discussing MarhlllJ' v. Madison, 5 U.S. (1 Cranch) 137 

(1803), the Court in Johnson went on to observe that the duty imposed by the Reconstruction 

Act "on the President is in no just sense ministerial. It is purely executive and political." 

'/ohnson, 71 U.S. (4 Wall) at 499. Marblll}' itself explains that "the President is invested with 

certain important political powers" under the Constitution for which he is accountable only 

politically, and in that context, he is authorized to appoint officers "who act by his authority and 

in confomlity with his orders." 5 U.S. (1 Cranch) at 165-66. "In such cases, their acts arc his 

acts," and courts have "no power to control that discretion." Jd. at 166. 
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The "llegations of this case do not concern a mere ministerial act by the President or his 

subordinate officials, but instead fundamentally challenge the scope of the authority of the 

President, acting through two of his principal Executive officers for national defense and 

intelligence, to protect the national security from a terrorist threat overseas posed by an 

organization against which the political branches have authorized the use of necessary and 

appropriate force. In these circumstances, any injunction against principal military and 

intelligence officers and assistants to the President would as a practical matter impose an 

immediate and direct injunction on the President himself. The court should not exercise its 

equitable discretion to bring about such an unprecedented result. See Sanchez-Espinoza. 770 

F.1d at 208 (holding, in a case where plaintiffs sought, infer alia, declaratory and injunctive 

relief with respect to U.S. support for the Nicaraguan Contras, that "the support for military 

operations that we are asked to ternlinate has. if the allegations in the complaint arc accepted as 

true, received the attention and approval of the President ... the Secretary of Defense, and the 

Director of the CIA, and involves the conduct of our diplomatic relations with [a] foreign state." 

and "whether or not this is ... a matter so entirely committed to the care of the political branches 

as to preclude our considering the issue at all, we think it at least requires the withholding of 

discretionary relief'). 

For the foregoing reasons, the balance of interests at stake and the public interest, weighs 

heavily against the entry of injunctive relief sought by plaintiff. 

IV. Plaintiff Has No Cause of Action under the Alien Tort Statute. 

Plaintifflacks a common law cause of action based on the Alien Tort Statute ("A TS"). 28 

U.S.c. § 1350, whieh provides that ''It]he district courts shall have original jurisdiction of any 

civil action by an alien for a tort only, committed in violation of the law of nations or a treaty of 

the United States." The "torts" cognizable under the ATS include "three primary offenses," 
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namely. "violation of safe conducts. infringements of the rights of ambassadors. and piracy." 

50.1'01". Almre2-Machain. 542 U.S. 692. 724 (2004). Beyond those. courts in certain 

circumstances may create a fedcral common law cause of action for an additional offcnsc that 

would incorporate an international law standard. At a minimum. any such cause of action would 

havc to bc based on an offense that is no "less definite contcnt and acceptance among civilized 

nations than the historical paradigms familiar when § J 350 was cnaeted" in 1789. Jd. at 732. In 

addition. thc Suprcme Court has stated that the courts must cxercisc "great caution in adapting 

the law of nations to private rights." id. at 728. and enumerated reasons why the courts must 

engage in "vigilant doorkeeping" in recognizing a "narrow class of intemational nom1S today .. ' 

id. at 729. 

This Court should not recognize the novel A TS cause of action plaintiff seeks to assert 

for the alleged "arbitrary killing" of his son, Pis. Mem. at24, for two separate reasons. Firs\. 

plaintiff asks this court to use its restricted power to create fedcral common law to fashion a 

cause of action for injunctive and declaratory relief against the President, the Secretary of 

Defense, and the Director of the CIA with rcspect to military and intelligence operations abroad. 

This would be an extraordinary exercise of lawmaking power by the Judiciary that is nowhere 

suggested in the text or origins of the A TS, and that would be manifestly contrary to the 

Supreme Court's instruction that a court must exercise "great caution" in recognizing new causes 

of action under the ATS. Sosa, 542 U.S. at 727-28. 

Indeed, fashioning a common law cause of action under the A TS for the purely injunctive 

and declaratory rcJiefthat plaintiff seeks here would be especially improper. Because "ltJhe 

Alien Tort Statute itself is not a waiver of sovereign immunity," Sanchez-Espinoza, 770 F.2d at 

207 (Scalia, 3.); see EI-Shi(a, 607 F.3d at 857-58 (Kavanaugh • .I .• concurring), plaintiff must rely 

on the APA for a waiver of sovereign immunity. But the APA's waiver does not apply to the 
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President. Frank/ill, 505 U,S, at 800-01 (President is not an "agency" under the APA): 

Armsfrong v, BliSh, 924 F2d 282,289 (D,C CiL 1991), and docs not displace a court's authority 

and responsibility to "deny relief on ... any other appropriate legal or equitable ground." 5 

U.s.C § 702. Courts have held that "it would be an abuse of [the court's] discretion to provide 

discretionary relief' under the APA where a case involves "military operations that [the court is] 

asked to ternlinate," and where "the allegations in the complaint" arc that those military 

operations "received the attcntion and approval of the President ... the Secretary of Defense. 

and the Director of the CIA, and involve[] the conduct of our diplomatic relations with [a] 

foreign state[.]'· Sonche2-Espino2a, 770 F.2d at 208. It would thus be improper for a court to 

usc its limited authority to fashion federal common law under the A TS to create a cause of action 

limited to precisely the type of discretionary relief that courts should not award under the APA. 

Moreover, the APA also specifics that "[n]othing herein ... confers authority to grant 

relief if any other statute that grants consent to suit expressly or impliedly forbids the relief 

which is sought." 5 U.S.c. § 702. The Federal Tort Claims Act ("FTCA") comprehensively 

addresses "civil actions on claims against the United States" for "personal injury or death" or 

other torts "caused by ... wrongful act or omission of any employee of the Govemment" but 

provides only "for money damages," 28 U.S.C § 1 346(b )( I), which by implication precludes 

any injunctive relief, Moon v. Takisaki, SOl F2d 389, 390 (9th CiL 1974). The jurisdictional 

grant in the A TS should not be combined with the APA waiver of immunity to create an 

injunctive or declaratory tort remedy (which is the only reJiefplaintiffrequests) where the FTCA 

provides only for damages. 

Second, plaintiffs A TS claim should be dismissed because he asserts a cause of action 

for a tort that it is not even universally recognized under domestic law, let alone under 

international law. Plaintiff predicates his claim on the theory that, if his son were "arbitrarily 
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killed:' then he (as the father) would suffer as a bystander from an alleged intentional inniction 

of emotional distress. Plaintiff has not alleged and cannot show that established intemational 

law protects bystanders from intentional inlliction of emotional distress, and that such a noml 

has the same definite content and acceptancc among civilized nations as the historical paradigms 

familiar when § 1350 was enacted in 1789. Sma. 542 U.S. at 731. 

The t011 of emotional distress, as a general matter, is not universally recognized even in 

this Nation. Conso/ida/ed Rail COl]). 1'. GO/lshal/. 512 U.S. 532, 545 n.3 (1994). And it is even 

less commonly accepted where, as here, plainliJTs alleged emotional dislress docs not arise from 

an actual physical injury already innicted on his son, but from the alleged threat of a future 

injury to his son. In addition, when a claimant asserts bystander emotional distress based on 

conduct directed at someone else - such as when "a husband is murdered in the presence of his 

wi fe" - the lort is nomlally limited "10 plaintiffs who were present at the time:' Restalement 

(Second) of Torts § 46, em!. I. The only lort that plaintiff himself could assert - something akin 

10 bystander intentional innietion of emotional distress in the absence of any physical injury or 

presence in the zone of danger - thus does not meet the accepted requirements of many 

jurisdictions in this Nation. Nor docs it separately meet Sosa's requirement to have a "content 

and acceptance among civilized nations" that is similar to the "historical paradigm" of offenses 

against the laws of nations recognized in 1789. 542 U.S. at 731. Accordingly, this Court should 

decline to recognize a new cause of action under the A TS of the sort that plaintiff seeks. 

-42-



Case 1:10-cv-01469-JDB Document 15-1 Filed 09/25/10 Page 47 of 64 

V. The Protection of Information Subject to the Military and States Secrets Privilege 
and Statutory Protection Forecloses Litigation of Plaintifrs Claims. 

A. The State Secrets Privilege Need Not Be Reached ]n This Case. 

The foregoing threshold legal obstacles supply multiple grounds on which the Court 

should deny the motion for a preliminary injunction and dismiss the case. The Court therefore 

need not reach a final reason why this case must be dismissed: infDlwation protected by the 

military and state secrets privilege and related statutory protections is necessary to litigate 

plaintiff's claims. Consistent with the judicial admonition that the state secrets privilege be 

"invoked no more often or extensively than necessary," Mohamed v. Jeppesen Da/apial!. lI1C., ---

F.3d -, 2010 WL 3489913 at *10 (9th Cir. Sept. 8,2010) (en bane), the Court should not reach 

the privilege issu,e irthe case can be resolved on the preceding grounds-pa11icularly given the 

extraordinary posture orthis case. However, were the Court inclined to allow the case to 

proceed after considering the government's other arguments, the Court should find that plaintiff 

cannot establish a likelihood of success on tbe merits, and should dismiss the case, because 

specific categories of infonnation properly protected against disclosure by thc privilege would 

be necessary to litigate each ofplaintifPs claims and the case therefore cannot proceed without 

significant harm to the national security oftbe United States. no 

The government does not invoke the protections of the state secrets privilege lightly. 

Pursuant to a policy announced hy tim Attorney General on September 23, 2009, the U.S. 

20 At a status conference on September 3,2010, the Court directed that the Government 
present all of its arguments in opposition to the motion for a preliminary injunction in a single 
briefby this date. The Court declined the Government's suggestion that the briefing be 
sequenced to address the foregoing threshold legal issues first and reserve consideration of the 
state secrets privilege for a later stage. 
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DepartmeJ1l of Justice will defend an assertion of the state secrets privilege in litigation, and seck 

dismissal of a claim on that basis, only when "necessary to protect against the risk of signi ficant 

hann to national security." See Exhibit 2 (State Secrets Policy). Moreover, "[t]he DepartmeJ1l 

will not defend an invocation of the privilege in order to: (i) conceal violations of the law, 

inefficiency, or administrative error; (ii) prevent embarrassment to a person. organization, or 

agency of the United States govemment; (iii) restrain competition: or (iv) prevent or delay the , 

release Of infomlation the release of which would not reasonably be expected to cause 

signilicant haml to national security." Jd. at 2. The Attorney General also established detailed 

procedures- followed in this case-for review of a proposed assertion of the state secrets 

privilege in a particular case. Those procedures require submissions by the relevant government 

departments or agencies specifying "(i) the nature of the infornlation that must be protected from 

unauthorized disclosure; (ii) the significant harnl to national security that disclosure can 

reasonably be expected to cause; [and] (iii) the reason why unauthorized disclosure is reasonably 

likely to cause such hann." Jd. In addition, the Department will only defend an assertion of the 

privilege in court with the personal approval of the Attorney General following review and 

reeomrnendations from senior Department offIcials. Jd. at 3. 

The state secrets privilege should be invoked only rarely, but its asseJ1ion in this case is 

proper and entirely consistent with the Attorney General's Policy. Without admitting or denying 

plaintiffs ~lIegations (and indeed regardless of whether any particular allegations are true), the 

Complai:rt puts directly at issue the existence and operational details of alleged military and 

intelligence activities directed at combating the terrorist threat to the United States. Notably, 

plaintiff demands the disclosure of any "secret" criteria governing the usc of lethal force against 

operational leaders of enemy forces overseas. See Compl." 30 (Fourth Claim for Relief). 
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PlaintilTalso repeatedly concedes that resolution of his other claims on the merits would require 

discovery into the "totality"' of the factual circumstances conceming whether or not and. if so. 

how the United States may plan to use lethal force, including whether, when and how the 

Govemment evaluates if a threat to national security is imminent, whether such force would be a 

last resort. and what the govemmeJ:lt is or is not actually doing to counter the ongoing and 

dangerous threat posed by al Qa'ida and its associated forces. It should therefore be apparent 

that to litigate any aspect of this case, starting with the threshold question of whether plaintiff 

has in fact suffered any cognizable injury that could be remedied by the requested relief, would 

require the disclosure of highly sensitive national security infonnation conceming alleged 

military and intelligence actions overseas. For this reason, the Secretary of Defense, the Director 

of National Intelligence, and the Director of the CIA have all invoked both the military and state 

secrets privilege, and related statutory protections, to prevent disclosures ofinfomlation that 

reasonably could be expected to harm national security. Absent the privileged infornlatiol1, the 

case cannot proceed. 

"The Supremc Court has long recognized that in exceptional circumstances courts must 

act in the interest of the country's national security to prevent disclosure of state secrets, even to 

the point of dismissing a case entirely." Jeppesen, --- F.3d ---, 2010 WL 3489913 at *6; see also 

id. at *23 (Hawkins, J., dissenting) ("Within the Reynolds framework, dismissal is justified if 

and only if specific privileged evidence is itself indispensable to establishing either the truth of 

the plaintiffs' allegations or a valid defense that would otherwise be available to the defendant"). 

But precisely because this result is extraordinary, courts have an important role to play in 

conducting an independent review of whether the infornlation is privileged. To that end, the 

government has submitted (ex parle, ill camera) robust classified declarations for the Court's 
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review from the Secretary of Defense. the DNI. and the CIA Director setting fonh the specific 

categories of infomlatioll that must be protected to prevent significant hann to national security 

and the reasons why such haml would result from disclosure of the privileged information. 

When each ofplaintifrs claims is considered in light of the privileged information. it should be 

apparent that this case cannot be litigated without creating an unacceptable risk of disclosing 

privileged infonnation. 

B. The State Secrets Privilege Bars the Use of Privileged Information in 
Litigation. 

The military and state secrets privilege protects infonnation from disclosure in litigation 

where there is a reasonable danger that disclosure would "expose military matters which. in the 

interests of national security. should not be divulged." Uniled SlaieS v. Reynolds, 345 U.S. I. 10 

(1953); Halkin v. Helllls. 598 F.2d 1.8-9 (D.C. Cir. 1978) ("Halkin f"); see also 1n re Sealed 

Case (Horn). 494 F.3d J 39. 142 (D.C. Cir. 2007). The ability orthe Executive to protect state 

secrets from disclosure in litigation has bcen recognized from the earliest days orthe Republic. 

TOllen v. Uniled Siaies. 92 U.S. 105 (1875) (citing the proceedings against Aaron Burr, Uniled 

Siaies v. BlIrr, 25 F. Cas. 30 (C.C.D. Va. 1807)); see Reynolds, 345 U.S. at 7-9; see also 

Jeppesen, --- F.3d ---, 2010 WL 3489913 at *6. The privilege "perfomls a function of 

constitutional significance" by aIJowing the Executive "to protect information whose secrecy is 

necessary to its military and foreign-affairs responsibilities." EI-Masri v. Uniled States, 479 

F.3d 296. 303 (4th Cir.) (citing and discussing United Siaies v. Nixon, 418 U.S. 683, 710 

(1974)), cert. denied, 128 S. Ct. 373 (2007). The privilege protects a broad range ofinfonnation, 

ineJuding disclosures that could reasonably be expected to lead to the "impainnent of the 

nation's defense capabilities, disclosure of intelligence-gathering methods or capabilities, and 
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disruption of diplomatic rclations with foreign govemmcl11s.'· Ellsherg 1'. Mitchell. 709 F .ld 51, 

57 (D.C. Cir. 1983). The privilcge also protects information that may appear innocuous on its 

face, but which in a larger context could reveal sensitive classilicd information. lei. at 57 n.31; 

Halkin 1'. Helms, 690 F.2d 977, 993 & n,57 (D.C. Cir. 1982) ("Halkin Ir). 

''IT]he state secrcts doctrine does not rcpresent a surrender of judicial control over access 

to the COU11S." EI-j\1asri~ 479 F .3d at 312; .Jeppesen~ --- F.3d ---. 1010 WL 3489913 at * 12. "To 

ensurc that thc statc secrets privilegc is asserted no morc frcquently and swcepingly than 

necessary, it is essential that the courts continuc critically to exam inc instances of its 

invocation," E1lsherg. 709 F.2d at 58. At the same time,"[c]ourts should accord the 'utmost 

dcfcrcncc' to cxccutive assertions ofprivilege upon grounds ofrnilitary or diplomatic secrets." 

}falkill I, 598 F.2d at 9," in detemlining whether "there is a reasonable dangcr that compUlsion 

of the evidence will expose military malters which, in the interest of national security, should not 

be divulged." id. (quotillg Reynalds, 345 U.S. at 10); see also In re Sealed Case (Horn), 494 F.3d 

at 144 (a "reasonable danger of divulging too much" is suflieient). 

The privilege can be invoked at any stage in the process, including the pleading stage. 

See Jeppesen, --- F.3d ---, 2010 WL 3489913 at *10-11; ElIsberg, 709 F.2d at 54 & n.6. Once 

the court determines that the privilege has been properly invoked, it "is absolute and cannot be 

compromised by any showing of need on the part of the party seeking the infomlation." HalkinI, 

21 See also Halkin I, 598 F.2d at 9 (,"[Clourts, of course, arc ill-equipped to become 
sufficiently stceped in foreign intelligence matters to serve effectively in the review of secrecy 
classifications in that area."') (quoting United Sloles 11, Marchelli, 466 F.2d 1309, 1318 (4th Cir. 
1972)); AI-Haramain Islamic FOllnd. v. Blish, 507 F.3d I 190, 1203 (9th Cir. 2007) ("[W]e 
acknowledge the need to defer to the Executive on matters of foreign policy and national 
security and surely cannot legitimately find ourselves second guessing the Executive in this 
arena."). 
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598 f.2d at 7. "[Elven the most compelling necessity cannot overcome the claim of privilege if 

the court is ultimately satisfied that military secrets arc at stake:' Reynolds, 345 U.S. at II; see 

a/so EIIsberg. 709 f.2d at 57. 

C. The Secretary of Defense, the Director of National Intelligence, and the 
Director of the Central Intelligence Agency Have Properly Invoked the State 
Secrets Privilege in this Case. 

To invoke the state secrets privilege, the government must satisfy three procedural 

requirements: (I) there must be a "fornlal claim of privilege": (2) the claim must be "lodged by 

the head of the department which has control over the mailer": and (3) the claim must be made 

"alier actual personal consideration by that ofJJeer.'· ReYllo/ds, 345 U.S. at 7-8; see Edmonds v. 

u.s. Dep 'I oj'JlIslice, 323 f. Supp.2d 65; see a/so Jeppesen, --- f.3d ---. 2010 WL 3489913 at 

*10. These requirements have been satisfled here. The Secretary of Defense, the DNI. and the 

CIA Director have each made fornwl claims of privilege protecting various categories of 

inforn13tion implicated by the allegations in this case. See Public Declarations of Robert M. 

Gates, Secretary of Defense; James R. Clapper, Director of National Intelligence; and Leon E. 

Panetta, Director of the Central Intelligence Agency asserting fornlal claim of military and state 

secrets privilege." 

Summarized in necessarily general and unclassified ternlS (and again without eonfirnling 

or denying allY allegation in the Complaint), the privilege assertions encompass not only whether 

or not the United Slates plans the usc orlethal force against pm1icular terrorist adversaries 

"The Secretary of Defense is the head ofa department (namely. the Department of 
Defense) having control over the matter. See 10 U.S.c. 1 13(a). Likewise, the DNI is head of the 
United States Intelligence Community, see 50 U.S.c. § 403(b)(1), with authority to protect 
intelligence sources and methods, see id. § 403-I(i)(I). The DCIA is the head of the CIA 
pursuant to the National Security Act of 1947,50 U.S.c. § 403-4a. 
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overseas but. if so, pursuant to what infornlation and procedures, This would include, for 

example, (i) intelligence infornlation that would rcvcalthc Government's knowledge as to the 

imminence of any threat posed by AQAP or Anwar al-Aulaqi, and the sourecs and methods by 

which such intelligence was obtained, see Gates Public Oed '16: Clapper Public DecL ~~ 18-

19; (ii) infonnation concerning possible operations in Yemen and any criteria or procedures that 

may be utilized in connection with such operations: see Public Gates DecL ~ 7; (iii) information 

concerning security, military, or intelligence relations between the United States and Yemen, 

See Gates Public DecL '18: (iv) and any other infornlation that would tend to coniirnl or deny 

any allegations in the Complaint pertaining to the CIA, including information that would tend to 

expose intelligence sources and methods, see Public Panetta DecL '13," 

The disclosure of such infornlation reasonably could be expected to harnl the national 

security of the United States, See Gates Public DecL 'I~ 6-8; Clapper Public DeeL ~'1120: Public 

Panetta DecL ~ 3, For obvious reasons, revealing to a terrorist organization what the United 

States may know of their plans, and thereby risking disclosure of any sources and methods at 

" Section I 02A(i)( I) of the Intelligence Reform and Terrorism Prevention Act of 2004, 
Pub, L No, 10-458, 118 StaL 3638 (Dec, 17,2004) (codified at 50 U,S,C § 493-1 (i)(1 )), 
requires the DNlto protect intelligence sources and methods from unauthorized disclosure, See 
CIA v, Sims, 471 U,S, J 59, J 80 (1985) ("[I]t is the responsibility of the [Director of National 
Intelligence], not that of the judiciary, to weigh the variety of complex and subtle factors in 
determining whether disclosure of information may lead to an unacceptable risk of 
compromising the, , , intelligence-gathering process') The information protected by this 
statutory privilege is at least co-extensive with the assertion of the state secrets privilege by the 
DNL See Clapper Public DecL ~~ 8, 19, Section J 02A(i)(I) of the National Security Act of 
1947, as amended, and section 6 of the CIA Act of J 949, as amended also require the CIA 
Director to protect intelligence sources and methods, See Public Panetta DecL ~ 3, These 
statutory protections underscore that the protection of intelligence sources and methods is not 
only supported by the judgment of the Executive branch, but pursuant to congressional authority 
as well. CI Youngstown Sheet & Tube Co, v, Sa11J'er, 343 U,S, 579, 635 (1952) (Jackson, ]" 
concurring), 
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issue. would provide a treasure trove of vital information enabling that organization to aller their 

plans and conceal their plotting. See Gates Public Decl. 116; Clapper Public Dec!. 1120. 

Similarly. disclosure of whether or not lethal force has been authorized to combat a terrorist 

organization overseas. and. if so. the specific targcts of such action and any criteria and 

procedures used to determine whether or not to take action. would again enable that organization 

to deternline whether or not. when. how. or under what circumstances, the United States may 

utilize lethal force overseas-critical information needed to evade hostile action. See Gates 

Public Dec!. ~ 7. Similarly, and as again should be apparent, thc disclosure of classified 

infornlation concerning military or intelligence relations with a foreign state would pose the risk 

of serious harm to those relations as well as foreign relations generally and, as a resuit, to U.S. 

national security. See Gates Public Decl. ~ 8. The pal1icular harms at issue in this case arc 

addressed further in the classified declarations provided for the Court's in camera. ex parte 

rcvic\v. 

D. The Exclusion of the Information Protected by the States Secrets and 
Statutory Privileges Requires Dismissal of this Action. 

After infonnation protected by the military and state secrets privilege has been excluded 

from a case, a court must then deternline what impact that exclusion has on the adjudication of 

plaintiff's claims. in re Sealed Case (Horn), 494 F.3d at 144. In some cases, it may be possible 

for the court to cxclude the privileged infomlation but proceed to decide the merits of the 

plaintiff's claim on the basis of other available evidence. Indeed, under the "narrow tailoring" 

provision of the Attorney General's Policy, the Department considers whether such an approach 

short of dismissal of the case is possible. See Ex. I at I. On the other hand, courts have 

recognized that "[i]n some instances, ... application of the privilege may require dismissal of 
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the action." Jeppesen. --- F.3d ---. 20 I 0 WL 3489913 at * 13. In panicular, if the plaintiff is 

"manifestly unable to make out a prima facie case without the [privileged] infonnation," then 

"dismissal of the relevant portion of the suit would be proper:' Hom, 494 F.3d at 145. 

Similarly, where the "defendant will be' deprived of a valid defense based on the privileged 

materials." then the court "may properly dismiss the eomplaint.'· JrI. at 149. Finally, "even if the 

claims and defenses might theoretically be established without relying on privileged evidence, it 

may be impossible to proceed with the litigation because·-privileged evidence being inseparable 

from nonprivileged infon113Lion that will be necessary to the claims or defenses-litigating the 

case to a judgment on the merits would present an unacceptable risk of disclosing state secrets." 

Jeppesen, --- F.3d ---, 2010 WL 3489913 at * 13. 

This case is a paradigmatic example of one in which no part of the case can be litigated 

on the merits without immediately and ilTeparably risking disclosure of highly sensitive and 

classified national security infOlmation. The purpose of this lawsuit is to adjudicate Lhe 

existence and lawfulness of alleged targeting decisions and to compel the disclosure of any 

"secret criteria" used to make those alleged determinations. Plaintiffs complaint alleges (i) that 

the United States has carried out "targeted killings" outside oflraq and Afghanistan, CampI. 

~ 13, (ii) and has specifically targeted Anwar al-Aulaqi, CampI. ~~ 19-21, and, in particular, 

(iii) that Anwar al-Aulaqi is allegedly subject to the use oflethal force "without regard to 

whether, at the time lethal force will be used, he presents a concrete, specific, and imminent 

threat to life, or whether there are reasonable means short of lethal force that could be used to 

address any such threat." Compi. ~ 23. At every tum, litigation of plaintiff's claims would risk 

or require tlle disclosure of highly sensitive and properly protected infonnation to respond to 

allegations regarding purponed secret operations and decision criteria. Even if some aspect of 
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the underlying facts at issue had previously been officially disclosed. the Government's privilege 

assenions demonstrate that properly protected state secrets would remain intertwined in every 

step of the case, starting with an adjudication of the threshold issue of plaintiffs standing (i.e., 

whether or not there is an alleged "target list" which includes plaintiffs son. and whether he is 

being subjected to the threat oflethal force absent an imminent threat or a reasonable altemative 

to force), and the inherent risk of disclosures that would hanll national security should be 

apparent from the outset. As the Ninth Circuit in Jeppesen most recently observed, where "the 

claims and possible defenses arc so infused with state secrets that the risk of disclosing them is 

both apparent and inevitable," dismissal is required. Jeppesen, --- F.3d ---, 2010 WL 3489913 at 

*19. 

As a starting point, even if the complaint sufficiently alleged an injury that could give 

rise to Article III standing (which the Government disputes). plaintiJTwould still have to prove 

the factual basis for his alleged injury werc the case to proceed." Assuming he may proceed as a 

ncxt friend, plaintiff would havc to prove, at a minimum, whether or not his son has in fact been 

targeted for lethal force in the circumstances allcged. Plaintiff conccdes that the existence of thc 

injury alleged-targeting for lethal force without complianec with the asserted immincncc and 

last resort limitations-is a fact question, and yet fails to cite any compctent evidence that 

,., To establish Article III standing, a plaintiff must demonstrate an "injury that is 
concrete, particularized, and actual or imminent; fairly traceable to the defcndant's challenged 
action; and redressable by a favorable ruling." Horne v. Flores, 129 S. Ct. 2579, 2592 (2009). 
Because the plaintiff is thc party asserting federal jurisdiction, he bears the burden of 
establishing Article 1II standing, Daill7lerC/lIJ'sler COlp. v. ClIno, 547 U.S. 332, 342 (2006), and 
must not mcrely allege thesc three clements. but must at the appropriate point prove them as 
well, Lujan, 504 U.S. at 560-61. Plaintiff cannot rest on general allegations in his Complaint 
but must set forth specific facts that establish his standing to obtain the reliefsought See Lewis 
1'. Casey, 518 U.S. 343, 358 (1996) (citing L1!ion, 504 U.S. at 561). 
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remotely eonfinns these facts. RatheL as discussed abovc. plaintiff attempts to infer that there 

could be no imminent threat, and that the U.S. has authorized the usc of lethal force even where 

it is not necessary to interdict any imminent threat, from the mere existence of an alleged 

"standing order" to kill. But even if that unsupported speculation is a sufficient allegation as a 

matter of pleading, the deternlination of whether or not the Government has in fact targeted 

Anwar al-Aulaqi for lethal force, and, if so, whether it has done so without regard to 

"imminence" and "reasonable alternative" limitations, and, if those criteria do apply, whether or 

not Anwar al-Aulaqi "is found tn present'· a concrete, specific. and imminent threat and there arc 

no reasonable alternatives to lethal force, see Proposed Preliminary Injunction at 2, are all fact 

questions for which the privileged information would be necessary to deternline. Indeed, it 

would be extraordinary for the Government to be required to can finn or deny such matters in a 

lawsuit brought by the father of an operational terrorist who remains free to plan attacks against 

the United States." 

The privilege assertions similarly protect information essential to litigate the merits of 

each of plaintiffs claims. The first claim is that the alleged usc oflethal force by the 

Government violates the Fourth Amendment by authorizing the "seizure" of plaintiffs son "in 

circumstances [that] do not present [a] concrete, specific, and imminent threat[] to life or 

physical safety, and where there arc means Dther than lethal force that could reasonably be 

"See Halkill ll, 690 F.2d at 991-94, 997 (where evidence concerning whether or not 
plaintiffs were in fact targeted by govel1lment surveillance program was protected by the state 
secrets privilege, plaintiffs were "incapable of demonstrating that they have standing to 
challenge that practice" and their claims must be dismissed); see also Ellsberg, 709 F.2d at 52-
53,59,65 (same); ACLU v. NSA, 493 F.3d 644, 653-56 (6th Cir. 2007) (same); AI-Haral71aill, 
507 F.3d at ]205 (same). 
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employed to neutralize any such threat." Compl.~ 17.'" On its faee, the complaint concedes that 

there are circumstances where the use of lethal force as a "seizure" wauld be entirely consistent 

with the Fourth Amendment. Likewise, plaintiff coneedes that his son's targeting would be 

constitutional if "at the time lethal force is employed, the eitizen poses an imminent threat of 

dcath or serious physieal injury and there are no non-lethal means that could reasonably be used 

to neutralize the threat." Pis. Mem. at II. Plaintiff agrees that "[wJhether a seizure is justified 

requires consideration of the 'totality of the circumstances.'" PI. Mem. at II: see also Pis. Mem. 

at 15 ("To be sure, the Fourth Amendment's reasonableness inquiry is context-specific.''). 

Resolution of plaintiffs claim therefore would require the Court to answer a range of questions, 

even apart from the question of whether the plaintiffs son been targeted: What kind of threat. if 

any, does plaintiffs son pose? If there is a thrcat. how imminent is it, and how continuing is it? 

How many innoeent people are threatened by the danger plaintiffs son might pose') In the 

totality of the eireumstanees does the United States have the eapability and aeeess to capture 

plaintiffs son safely? In trying to eapture him, how many innoeent people or military personnel 

would likely be killed or injured in the process? 11 is self-evident that all the above questions 

(and more) direetly implicate infornlation protected by the military and state secrets privilege, at 

a minimum because those facts would require the examination of any available and pertinent 

classified intelligenee that might exist on the subject, as well as the sources or methods for 

gathering that intelligenee, and any related infornlation concerning foreign relations and 

diplomatic communications. 

]f, Plaintiffs Fifth Amendment claim would require the same fact-specific analysis of the 
very evidence made unavailable under the state secrets privilege and related statutory 
protections. See Pis. Mem. at 16 (Fifth Amendment claims virtually identical to Fourth 
Amendment claim). 
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Likewise. plaintifrs third claim. 311eging that the alleged targeting of his son "violates 

treaty and international law," CompJ. 1129. raises identical fact issues. Plaintiff again concedes 

that the alleged usc of!cthal force could be lawful under international law in certain 

circumstances. Pis. Mem. at 27 ("[U]nder the body of international law ... a state may 

intentionally deprive an individual of life" if it "meets certain stringent criteria."). Evcn 

assuming plaintiff has correctly statcd the international law rcquirements for the usc of force in 

self defense, thc criteria plaintiffbelicves thc Court would havc to apply·-"proportionnlity:· 

"nccessity:' and "precaution," Pis. Mem. at 27- arc just as fact-specific as the inquiry he 

concedcs is required in the Fourth and Fifth Amendrncnt contexts. See Pis. Mem. at 27-29. 

Notably, plaintiff contends that the lawfulness of the alleged targcting of his son under 

international law would depend on whether the government could show either that Y cmen has 

consented to the use of lethal forcc in its nation orlhat Ycmen is unwilling or unable to stop any 

threat posed by plaintiff's son. Jd. at 30. Any evidence that might exist as to either proposition, 

however, would plainly implicate sensitive diplomatic relations between the United Stales and 

Yemen and would thus also be covered by the state secrets privilege. See Public Gates Ded ~ 8; 

see also Ellsberg, 709 F.2d at 57 (state secrets privilege prevents harms including "disruption of 

diplomatic relations with foreign governments"). 

Finally, plaintiff also raises a claim under the Fifth Amendment that expressly seeks 

disclosure of alleged secret criteria governing the targeting of U.S. citizens engaged in terrorist 

activities with !cthal force. Such a disclosure would reveal not only whether such targeting has 

occurred or been considered in any givcn case but would disclose to the plaintiff and any 

potential target the criteria utilized by the Govcrnmcnt to make this determination. It strains 

credulity to argue that the Due Process Clause requires the Governmcnt to disclose to Anwar al-
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Aulaqi. an operational leader of AQAP. whatever criteria it may be applying to respond to his 

activities. Plaintiff docs not and cannot point to a single precedent of any court holding that the 

Due Process Clause requires advance notice of the criteria used 10 infornl the Executive's 

decision-making process for determining what, if any, targets might be struck in this context. In 

any event, disclosure orany such criteria would ann al-Aulaqi and all other AQAP leaders with 

vital infonnation for ascertaining whether, when, and how they may be subject to lethal force. 

Plaintiffs contention that the Government has already conceded the operative facts. see 

Comp1. ~~ 15,20; Pis. Mem. at 3·4. is meritless. The public statements made by U.S. 

Govcrnment officials cited by plaintiff do not establish plaintifrs standing or the inforn13tion 

needed to decide the merits ofplaintifrs claims. For example, then-DNI Blair specifically did 

110/ confinn that Anwar al-Aulaqi is subject to lethal targeting. See Exh. G to Declaration of Ben 

Wizner. Similarly, Deputy National Security Advisor John Brennan did not specifically discuss 

Anwar al-Aulaqi or the use oflethal force at all, but indicated that an American Citizen overseas 

trying to carry out terrOl;st attacks could face the "full brunt" of a U.S. rcsponse in "many 

fornls." See Exh. J to Wizncr Declaration. Likewise, CIA Director Leon Panetta's statcment 

that Anwar al-Aulaqi is "someone we're looking for" and "focusing on" docs not remotely 

confirm plaintiffs standing. See Exh. J to Wizner Declaration. Plaintiffs citation to a statement 

by the White House Press Secretary that Anwar al-Aulaqi has "cast his lot" with al Qa'ida, see 

Exh. K to Wizner Declaration, also fails to demonstrate any standing here. The Treasury 

Department's Designation of Anwar al-Aulaqi as a Specially Designated Global Terrorist, and 

related statement by Treasury Undersecretary Stuart Levey, also relied upon by plaintiff, see 

Exhibit T to Wizner Declaration, says nothing at all about alleged lethal targeting. 
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Beyond this. many of the newspaper reports on which plaintiff relics contain a mix of 

unnamed. anonymous sources." or have no source at all for its discussion of the facts allcgcd in 

plaintiffs complaint." "[W)idespread media and public speculation" does not amount to an 

official public acknowledgmcnt by the government of the allegations made in the complaint. and 

it is often the case (as it is herc) that only an "official acknowledgment" ofa particular allegation 

"would cause damage to the national security." Aj.'lwr v. Dep 'I of Slale. 702 F.2d I 125, I 130-31 

(D.C. Cir. 1983) (FOIA context). Moreover, the media reports conflict with each other and vary 

from allegations in the complaint: some make no mention of any operations in Yemen:'" some-

make no mention of Anwar AI-Aulaqi as an alleged target'" or expressly decline to say whether 

" See, e.g., Wizner Decl. Exh. A ("senior government officials," "current and former 
officials," "a senior law enforcement official"); Exh. B ("administrations officials"); Exh. C 
("Bush administration officials," "the administration"); Exh. E ("current and former U.S. 
officials," "a U.S. counter-terrorism official"); Exh. F ("senior administration officials," 
"military officials," "military and intelligence officials," "an intelligence official"); Exh. H 
("intelligence and counterterrorism officials," "an American official,"); Exh. J ("senior 
intelligence official"); Exh. L ("a U.S. official"); Exh. M ("officials"); Exh. N ("senior 
intelligence official"); Exh. P ("counterterrorism officials," "[J]ormer C.I.A. officials"); Exh. Q 
("some US media reported alleged statements by unnamcd US government sources"); Exh. R 
("American officials"); Exh. S ("intelligence officials," "[i)ntelligence sources"); Exh. Y ("U.S. 
officials"). 

" Id. Exhs. U, V, AA. 

"Jd. Exhs. N, O. P: see Exh. G (former DNI acknowledged targeting U.S. citizens 
"abroad" without mentioning Yemen), Exh. AB ("U.S. military officials have refused to 
comment on whether American surveillance drones are operating in Yemen"). 

'" !d. Exhs. A, B, C. O. P, Q, R, W, X, Z, AB. 
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he is a target;" others make only vague statements," or refuse to acknowledge any details about 

the alleged activities." And. of course, these media reports are devoid of any substantive 

discussion of the imminence of a threat in making an alleged targeting decision; whether Anwar 

al-A ulaqi poses any imminent threat; whether lethal force would be a last resort; or any 

operational details for implementing alleged lethal force or carrying out thc alleged targeting of 

al-Aulaqi. Northrop COI]J. v. McDonnell Douglas, 751 F.2d 395, 402 n.9 (D.C. Cir. 1984) 

(emphasis added) ("it is irrelevant" if the government previously disclosed this infornlation 

which "cover[s] matters related to those over which [the government] claims the state secrets 

privilege," because "though related, the nature of the precise infornlation contained in the 

revealed documents is different from that contained in the privileged documents and justifies 

di fferent treatment") (emphasis added); see also Jeppesen, --- F.3d ---, 20 10 WL 3489913 at * 19 

(partial disclosure of some aspects of the alleged activity does not preclude other details from 

remaining state secrets if their disclosure would risk grave harnl to national security); AI-

II Jd. Exh. G (fonner DNJ Blair "did not specifically refer to the targeting of Aulaqi"), 
Exh. H (fanner DNJ "did not name Ar. Awlaki as a target"), Exh. J (John O. Brennan, deputy 
White House national security advisor "said he would not talk about lists of targeted American 
terrorists"), Exh. K at 9-10 (Press Secretary Robert Gibbs expressly declines to acknowledge 
whether al-Aulaqi is a target). 

32 Jd. Exh. J (Al-Aulaqi is "someone that we're looking for" and is "one of the 
individuals that we're focusing on"), Exh. M (al-Aulaqi "is in the sights" of Yemeni officials 
with the U.S. "helping them," and "Americans who are trying to attack our country * * * we will 
definitely pursue [and] are targets"), Exh. R (America will rely on the "scalpel" rather than "the 
hammer"); Exh. V (U.S. is "actively trying to lind" al-Aulaqi and "will continue to take action 
directly at terrorists like Awlaki"). 

JJ !d. Exh. I ("would not comment on the details of lethal operations or the procedure for 
targeting Americans"); Exh. K at 12-13 ("There's a process in place that j'm not at liberty to 
discuss" and "I'm just not at liberty to discuss intelligence matters."), Exh. L (there are "careful 
procedures" in place), Exh. N (refused to directly address the matter of drone strikes); Exh. P 
("the United States refuses to officially acknowledge the attacks"). 
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Haramain, 507 F.3d at 1103 (undisclosed details of officially acknowledged wiretapping 

program protected by state secrets privilege). 

To tum unconfimled statements, speculation, and hearsay into admissible evidcnce, the 

underlying allegations at issue here would have to be probed at length in discovery and the 

actual facts ascertained under the rules of evidence, including by obtaining and cross-examining 

sworn testimony. 

Adversarial litigation, including pretrial discovery of documents 
and witnesses and the presentation of documents and testimony at 
trial, is inherently complex and unpredictable. Although district 
courts are well equipped to wall off isolated secrets from 
disclosure, the challenge is exponentially greater in exceptional 
cases like this one, where the relevant secrets arc difficult or 
impossible to isolate and even efforts to define a boundary 
between privileged and unprivileged evidence would risk 
disclosure by implication. 

Jeppesen, --- F.3d ---,2010 WL 3489913 at * 18. It is this intrusive and exacting process that 

would plainly risk or require the disclosure of specific privileged information, including 

intelligence sources and methods. 

For the foregoing reasons, should the Court decline to dismiss this case on the numerous 

jurisdictional grounds outlined above, it should nonetheless find that the infomlation needed to 

litigate this ease, from standing forward, is properly protected by the Government's privilege 

assertion and that this requires dismissal as welL 

CONCLUSION 

For the foregoing reasons, plaintiffs motion for a preliminary injunction should be 

denied and the plaintiffs complaint should be dismissed. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

NASSER AL-AULAQI, on his own 
behalf and as next friend 
acting on behalf of 
ANWAR AL-AULAQI 

Plaintiff, 

v. 

BARACK H.. OBAMA, President of the 
United States, 

ROBERT M. GATES, Secretary of 
Defense, 

LEON E. P~~TTA, Director, Central 
Intelligence Agency 

(in their official capacities) 

Defendants. 

) 
) 
) 
) 

) 
) civ. A. No. lO-cv-l46.9 
) (JDB) 
) 
) 
) 

) 
) 
) 
) 

) 
) 
) 
) 

UNCLASSIFIED 'DECLARATION IN SUPPORT OF 
FORMAL CLAIM OF STATE SECRETS PRIVILEGE 

BY JAMES R. CLAPPER, DIRECTOR OF NATIONAL INTELLIGENCE 

I, JAMES R.. CLAPPER, hereby declare and state',: 

1. I am the Director of National Intelligence (DNI) , and 

have served in this capacity since August 9, 2010. In my 

capacity as the· DNI, I oversee the United States Intelligence 

Community and serve as the principal intelligence advisor to the 

Pr.esident. Prior to serving as the DNI, I served as the 

Director of the Defense Intelligence Agency from 1992 to 1995, 

the Director of the National Geospatial-Intelligence .Agency·from 

2001 to 2006, and the Under Secretary of Defense for 

Intelligence from 2007 to 20io, where I served as the principal 
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staf·f assistant and advisor to the Secretary and Deputy 

Secretary of Defense on intelligence, counterintelligence, and 

security matters for the Department of Defense. ·In my capacity 

as the Under Secretary of Defense for Intelligence, I 

simultaneously served as the Director of Defense Intelligence 

for the DNI. 

2.. Through the exercise o£ my of£icial duties, I have been 

advised of this litigation and have reviewed the complaint filed 

by the plaintiff. I have also reviewed the public and the 

classified in camera, ex parte declarations o£ the Director of 

the Central Intelligence Agency (CIA), L~on E. Panetta 

(hereinafter "Panetta Declaration") . I make the following 

statements based upon my personal knm·>'ledge and on information 

made available to me in my official capacity. 

I._ .Purpose .of This Declaration 

3. The purpose o£ this declaration is to formally assert 

the state secrets privilege as well as a statutory privilege 

under the Nati.onal Security Act of 1947, 50 U.S.C. § 403-

l(i) (l), in order to protect. from disclosure intelligence 

information about al-Qaeda, al-Qaeda in the Arabian Peninsula 

(AQAP), and Anwar al-Aulagi, as well as the sources and methods 

underlying that information that may be implicated by the 

allegations in the complaint or otherwise at risk of 

unauthorized disclosure in this case. Disclosure of the 
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information covered by these privilege claims reasonably could 

be expected to cause damage, up to and including exceptionally 

grave damage, to the national security of the United States. 

4. I have also executed a classified declaration for the 

Court's in camera, ex parte review which further sets forth the 

privileged information and the bases for my. privilege 

assertions. 

II. DNI Background and Statutory Authorities 

5. Congress created the position of the Director of 

National Intelligence in the 'Intelligence Reform and Terrorism 

Prevention Act of 2004, Pub. L. No. 108-458, §§ 101l(a) and 

1097, 118 Stat. 3638, 3643-63, 3698-99 (2004) (amending sections 

102 through 104 of Title I of the National Security Act of 

1947). Subject to tbe authority, direction, and control of tbe 

President, the DNI serves as the head of the United States 

Intelligence Community and as the principal advisor to the 

President and the National Security council. 50 U.S.C. 

§ 403 (b) (1) , (2) . 

6. The United States Intelligence Community includes the 

Office of the Director of National Intelligence; the Central 

Intelligence Agency; the National Security Agency; the Defense 

Intelligence Agency; the National Geospatial-Intelligence 

Agency; the National Reconnaissance Office; other offices within 

the Department of Defense for the collection of specialized 
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national intelligence through reconnaissance programs; the 

intelligence elements of the military services, the Federal 

Bureau of Investigation, the Department of the Treasury, the 

Department of Energy, the Drug Enforcement Administration, and 

the Coast Guard; the Bureau of Intelligence and Research of the 

Department of State; the elements of the Department of Homeland 

Security concerned with "the analysis of intelligence 

information"; and such other elements of any other department or 

agency as may be designated by the President, or jointly 

designated by the DNI and heads of the department or agency 

concerned, as an element of the Intelligence Community. See 50 

U.S.C. § 401a(4). 

7. The responsibilities and authorities of the DNI are 

set forth in the National Security Act of 1947, as amended, 50 

D .. S.C. §40.3-1. Among other responsibilities, under the 

direction of the President, the DNI oversees coordination 

between elements of the intelligence community and the 

intelligence or security services of foreign governments or 

international organizations on all matters involving 

intelligence related to the national security or involving 

intelligence acquired through clandestine means. 50 D.S.C. § 

403 (k) . 

B. In addition, the National Security Act of 1947, as 

amended, states that "the Director of National Intelligence 
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shall protect intelligence sources and methods from unauthorized 

disclosure." 50 U.S.C. § 403-1 (i) (1). By this language 

Congress expressed its determination that disclosure. of 

intelligence sources and methods is potentially harmful and 

directed the DNI to protect them .. 

9. By virtue of my position as DNI, and unless otherwise 

directed by the President, I have access to all intelligence 

related to the national· security that is collected by any 

department, agency, or other entity of the united States. 50 

u.S.c. § 403-1(b). 

lO. As the DNI and pursuant to Executive Order l3526, as 

amended, I hold original classification authority up to the TOP 

SECRET level. This means that I have been authorized by the 

l'resident to make original classification decisions. 

III.. Plaintif£' s Allegations 

ll_ Plaintiff in this case, Nasser AI-Aulaqi, alleges 

that· both the CIA and Department of Defense (DoD) are involved 

in authorizing, planning, and carrying out targeted killings, , 

including of u.S. citizens, outside tne context of armed 

conflict. Compl. ~ 1, 13_ Plaintiff further alleges that the 

United States has not explained on what basis-individuals are 

allegedly added to "kill ·lists," or the circumstances in which 

this alleged claimed authority will be exercised_ Compl., l6 .. 
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l2. .Plaintiff further alleges that defendants have 

authorized the use of lethal force against his son, Anwar al

Aulaqi. Compl.·~ 19, 20. Plaintiff claims that defendants 

added al-Aulaqi to lethal targeting lists maintained by the CIA 

and DoD after a closed executive process utilizing secret 

criteria that determine whether a u.s. citizen can be targeted 

for lethal action. CompI. ~ 2l. The plaintiff asks the Court 

to enjoin defendants from intentionally killing his son unless 

he presents a concrete, specific, and imminent threat to life or 

physical safety, and there are no means other than lethal force 

that could reasonably be employed to neutralize the threat. ld., 

Prayer for Relief , (c). Plaintiff asks the Court to order 

defendants to disclose the alleged secret criteria used in 

determining whether to carry out ·the alleged lethal force at 

issue. ld., Prayer for Relief ~ (d). 

IV. Public Information Related to Anwar Al-Aulaqi 

·l3. Anwar Al-Aulaqi is a dual U.S.-Yemeni citizen and a 

leader of AQAP, a Yemen-based terrorist group that has claimed 

responsibility for numerous terrorist acts against Saudi, 

Korean, Yemeni, and u.S. targets since January 2009_ These 

include a March 2009 suicide bombing against South Korean 

tourists in Yemen, the August 2009 attempt to assassinate Saudi 

Prince Muhammad bin Nayif, the December 25, 2009 failed mid-air 

bombing of Northwest Airlines Flight 253 from Amsterdam to 
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Detroit, Michigan, and the April 26, 2010 attempted 

assassination of the United Kingdom's Ambassador to Yemen in 

Sanaa. 

14. Anwar AI-Aulagi has pledged an oath of loyalty to AQAP 

emir Nasir al-Wahishi, and is playing a key role in setting the 

strategic direction for AQAP. AI-Aulaqi has also recruited 

individuals to join AQAP, facilitated training at camps in Yemen 

in support of acts of terrorism, and helped focus AQAP's 

attention on planning attacks on u.S. interests. 

15. Since late 2009, AI-Aulaqi has taken on an 

increasingly operational role in AQAP, including preparing Umar 

Farouk Adbulmutallab, who attempted to detonate an explosive 

device aboard a Northwest Airlines flight from Amsterdam to 

Detroit on Christmas Day 2009, for his operation. In November 

2009, while in Yemen, Abdulmutallab swore allegiance to the emir 

ofAQAP and shortly thereafter received instructions from al

Aulagi to detonate an explosive device aboard a U.S_ airplane 

over u.S. airspace. 

16. On I'iay 23,2010, the official media arm of AQAP, al

Malahim Media Production, posted a 45-minute video of what is 

described as an interview with Anwar al-Aulaqi. In the video, 

the interviewee, whom the Intelligence Community assesses is 

Anwar al-Aulagi, calls for jihad against America, praises the 

actions of Fort Hood shooter Major Nidal Hasan and Christmas Day 
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bomber Dmar Farouk Adbulmutallab, and justifies the killing of 

u.s. civilians, including children. He also states that he is 

not a fugitive and declares he has no intention of turning 

himself in to America. 

17. In a September 22, 2010 hearing before the Senate 

Homeland Security and Governmental Affairs Committee, Director 

of the National Counterterrorism Center Michael Leiter discussed 

the terrorist threat to the United States posed by al-Qaeda, 

AQAP, and U.S. citizens and residents inspired by al-Qaeda. 

Among other things, Director Leiter explained that Anwar a1-

Au1aqi's familiarity with the West and his role in AQAP are key 

concerns for the U .. s. effort to combat terrorism at home and 

abroad. 

v. Assertion of the State. Secrets and Statutory Privilege 

lB.. .Despite the fact that some limited information related 

to al-Qaeda, .AQAP and Anwar a1-Aulaqihas been made public by 

the U.s. Gove=ment, Plaintiff's allegations in this case 

implicate other sensitive intelligence information that must be 

protected from disclosure. Therefore, I am asserting privilege 

over classified intelligence information, assessments, and 

analysis prepared, obtained, or under the control of any entity 

within the U.s. Intelligence·Community conce=ing al-Qaeda, AQAP 

or l'.nwar al~Aulagi that may be implicated by this lawsuit. This 

includes information that.relates to the terrorist threat posed 
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by Anwar al-Aulaqi, including information related to whether 

this threat may be "concrete / " "specific ll or "imminent. 1I 

1.9. Specifically, I hereby assert the. state secrets and 

DNI statutory privileges over information that falls within the 

following categories, the disclosure of which would result in 

damage, up to and including exceptionally grave damage, to the 

national security of the United States: 

A. (U) Intelligence information concerning al-Qaeda 
and the sources and methods for acquiring that 
information. 

B. (U) Intelligence information concerning AQAP and 
the sources and methods for acquiring that 
information. 

C_ (U)Intelligence information concerning Anwar al
Aulagi and the sources and methods for acquiring that 
information. 

VI. Harm of Disclosure 

20. I described in my classified declaration, submitted 

for in camera, ex parte review, the harms that would be 

associated with a disclosure of the information subject to 

this privilege assertion. In general, unclassified terms, the 

disclosure of intelligence information concerning al-Qaeda, 

AQAP, and Anwar al-Aulaqi would reveal to these terrorist 

organizations not only what information has been obtained by 

the Intelligence Community, but the sources and methods by 

which such intelligence was obtained. This, in turn, would 

provide terrorists with key insights for adjusting their 
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activities based on what information is already known to the 

U.S., and taking steps to protect information about future 

plots. Either result could cause exceptionally grave harm to 

national security by, for example, compromising existing 

investigations or eliminating the sources from which 

information on terrorist plots may be gathered. For these 

reasons, I assert privilege to protect intelligence 

information implicated by the allegations in this case 

concerning al-Qaeda, AQAP, and Anwar al-Aulagi. 

2l. In connection with these privilege assertions, I have 

considered the extent to which more could be said on the 

public record to describe the information subject to my claim 

of privilege and the harms to national security that would 

result from disclosure of the privileged information. After 

careful consideration, I have determined that no further 

information regarding the privileged information or harms at 

stake could safely be disclosed on the public record without 

revealing the very information I seek to protect .. 

AccordingJ.y, a full description of the information protected 

and the bases for my privilege determinations are contained in 

my classified declaration, which is submitted for this Court's 

in camera, ex parte review. should the court require 

additional information concerning my privilege claims, I 

respectfully request an opportunity to provide such additional 
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information prior to the entry of any rUling regarding my 

privilege claims. 

VII. Conclusion 

22. For the reasons set forth above, I respectfully 

request that the Court uphold my assertion of the state 

secrets privilege and the DNI's statutory privilege assertion 

and exclude the privileged information from this case .. 

I hereby declare under penalty of perjury that the 

foregoing is true and correct_ 

"II~ 
Executed tbis c:lT - day of September, 20l0. 
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.: .. -, .. -

\ 1/\ II IIU\}J)I 1\ I II II, 11/,\ I h III 1,.\ 1,/ 'III \'1 ))L1'.'\I~ 1\11 \ I ~\\ J) \1 il:\ / '1/'''; 
.\ II \ II I It\ ,\) I ) I I \1 I I II, I III.' 111\ I)~ / II IJ 1,1' ,'\ I~ I " I L "I ('1).\ 11'1 I', I, '. I ~ 

11\1'\'1 E.~ ,\ I I I II<\L Y 1 . .1\1 Inl 

~! 'H.JI',CI- Jlldi\.·ll·~ ;lIld Pr(\(I..'d~!r~':'J_i.o\"l'rnil1!.! h_~\\_l(al)~)n ('II't111' Sidle ~L·lTl'l.-.;J~-[\d,~'.b:~' 

I ,1111 i~:>Ull1~ 1I1lb:1 11("\\ !)l:p;trlIllL'1l1 ~d·.II1;-;li\.·\.· Jiplil'il..·s ;1I1d ;ltimilli:-;1r.l11\1..' prl1\,.,I.·dlln .. ' .... 111;11 
\\ill pr\I\'id .... · f!r("~llt:r ;h:l.:nU111;thilil: ;tnd rdiahility inlhL' il1\III.::;-lti(111 ()fthl' q;lk "'\.'1,:1"1.'( ... pri\ ik~L' ill 
1If!:-,ariI111 ffll' DI.'P;lrfllll'll! I> ;ld\\r'lill~' 111\.';-,(' p(1liL'iL'~; and pnlL'L'd(lrL'~i 11\ ~lrL'Ill:!rlil'lll'llhll'\': 

\"\lnlilk'lh:L' II1:n till.: I .~ (1\l\\.Tlllllt.:Jll \\ ill in\'\d~L' th(' pri\ ik'~L' in (liun \1111:- \'.111,.'11 ~l'IlUil1l' ~lIld 

."i~lliljl·;!lll h;lr1ll If 1 n:lIlt1n:1I dci'L'nsl' Ill' rprL'i~n rl'I;l(idll."; i~ ill :-Llh' ;llld 11111;, III till' l'\\o,,:11\ 

l'lL'll':-;':"';lry-!(\ ':;;l\;.:~tI;m.l thlhl' il1h:l'l·:-'I.". I lit" j1ldlcie . .., ;[l1ll pJ\ll'l'durl':-; :, .. ·t l~ll-tll Illth]:' 

\ kllll,r;11l,iu!11 :Irl' l'l'kdl\ ': ,)...; I d (h:hlh'l I, ~lHPI" ;\Il,'! tile I )",:'j"'.lrlJlh,'tll <h~lll ;lpl'l~ tlh'!1l 11"1 ;t!l 
l.I~'l'~ 111 '.\hidl;l ).!"I\l·J1Hlh"IH Ikl';!1'1111l'n!llr ;l~l'llL'~ llh.'l'l'.lIkr SL·l'k ..... [\\ ;11\II]\L'llIl' .-.l.Ill' ~'l'di.:l> 

jlr!\lk!:-'l' illllli~;lti'lll 

\. I.l'g:" Sianclard. I Ill' ikl';lrtllll'1l1 \I,il! dL'll:'nd ~1Il aS~lTlitlll 111'IIll' >t~lk' ~l'\.:rl'l~ 

pri\ il, .. :!;!l' I"PrI\ lk::'l,"j il1 1Jl1t-,1I11111 \\ Ill'l\ a ~I\\ l'J'lltnl'1l1 dL"P;lrl1Jll'Ill \g ;I~l'I1i.·~- '-.'·l'};ill::: 111 

:IS:-.",.'r1lhl· j11i\ ik'1.;1..' 111,1]..1..·· .. ;1 ~unllil·111 shu\\ing Ihal il~~l'I"lillllld'lhl' l'fl\ [k~l' I." lh'L"l''';.'';ilr: 

\1) lilyd~'(1 illf,'nn,l!i, III thl' un;llIllh 'ri/L'l1 ,li,,,LI, I~\lh.' Ifr \\ llil·h 1\·;\. ... ,(II1;lhl:, \., !\dd h l · ('\I"'l'\"!l;~i 

\11 C;\\hl' :-i~llilil;!Jll 11;11"111111 tlil' !l.Ilj'll1di dd;"'ll:-"C \11' fl')r('igl1 r('l.l1i''11~ 1·"I1.lli,'I1;ll ~;,.:t:uril:' '", 

III till' l'nil<.:d ....;1;\( ... : ... \\ illl J'('."Pl'l'\ 1t1(:l:!'-.-:illl'd inf'lrm;t!i')Il. rill' 1\:I;\;JrlIlWIlI \\!l1 dL'i;.:!ld 

in\',It';llicq) 11!lhl'll!'!\ ik~.L· It, pn1Il'l'! inf,lrm;!tiPIl pn\pl.'rI~ Ll.l~:--;ilil·~1 pl1r:-'Udllllll 

F\Cdll i\ l' ( 11\!t,j' 12'-1::; S. ;t:-; ~lll1l'nlkd" Ill" ;111) ~UI.·l·l'."'lS!lr llrLil'l'. al ;111:, k\ 1..'1 "I' l·!;I' ........ ! Ill',lli, 'Il. 
~'Il [,11l!.1 :J.-, l[lL' 1I1L\tJ!i101I'1/l·..! ~[j ... d"St1rL· dl'''lIL'h illl~lnniHi\!1l 1'(\t,,:,I!l,'lhh l'!'ldd ["'1..' l'\ I"l,:\.' 1;"',1 ,-- . . 
10 L'au:,\.' :-;it!nilil';llll h;\ll11ll l thl'Il:lIinllai )'l'cllrilY ,"d"tht" I :l1ik',1 SI;ttl'''; \\"ilh 1\"'~;pL'LI1'1 

illii 11'111 .. 111 •. 111 th,ll J' III Illl'llhlir hIli 11111 1.·1.1 ....... itll'd. lhl' Ikpart11lL'1l1 \\ ill ,d~ll dL'll:lld 

i 11\ \ ll';j 1 i I 111 \ I ( 11 Il' 11ri., il':;'.l' ..,p I, In:.' ;1::; 1 he d i '>l' I, hnrl' \ d' '·tlL h i!l j', 'n 1 Lll \II 1 I [1 ... \1."', )ILJI~1 ~ l (II d..l 
-I.'t· l'\I1>.:l'IL',1 ii' l·,l\l··\..' "'1~'llifil";ltlt h:lrlll hi th1..'Il:tlil1ll;d Sl'(llI'il~ 1,1"[11l' l'nilt'd SI;l1l· .... 

B. :\aITlI" l'ailnl'il1~. I ht' j)l'r;lrll1il'1I1'~ 1'lllil.:Y I~ \ha[ [Ill' pl'l\ ill';~l' slJIHlhl hl' 111\"kl,\i 
'lnl~ t.) 11k' l'\!L'nl !ll'l·\..·';",!r:. 1,i 1'\'I1\l'('1 ,1; .. ':lill<..;! lill' ri .. .].. IIi" ..;i;,!nlliL:1Il1 1);11'111 II' ll:ll!pn;d 

~l'Lltr!r\ 1 Ill' I )..·;'01111:II.'I\! \,,;11 '-.l'\'1. iii dj"'I1l!·--: .. ;1 I ill.::.',1111 " .. l,LI1Ill ilr l:1"l' !tIlth .. : ]-",1"'1', III 

! ill' "'L Ill' ',n' ],::" ; '1'; '" I k :.'1' "Jlll~, \\ hl'!i -Ii '1 f1;.-' -'(' i < Ill·l·l"'''';Jr~ [I I rlJ, IlL'll .1:.-',11 II..., t 1 Ill' 1 1··1·" .,] 
... i..:nlli;..-"!!l1 !L:l'li i,· :1.ll;,'!'I,:; --'~'dlrl1~ 



Case 1:10-cv-01469-JDB Document 15-3 Filed 09/25/10 Page 3 of 5 

\ I cllloJ'antiu!11 f, ,r I k~lds \ 1 r 1-:\ \..'\.' Lit i \ 1,." J)1,:P;lrl111l'11 I!:' 11Ild ,'\ !:!l'llI.: il.· . ..; 
\ Il'I11t1r;llldlll11 rllr 1hL' llL':tds \,f IJL'parlJ'llL'llt L'cl]l1ptllll'nl~ 

Stlhjl'l,:1 ~l;j{l' :-;L'L'rl'!~ Ilri\ ih.·~l· 

C. Limil:l1iuJl~. lhL' Drp;lrtJlll'1l1 \\'illll11llkfl'nd ~1J1 ill\'OC;-Hi(JIl of tile I'ri\'ik'~L' ill i1rdn 

til: 1 i) L'Plll'L'al \ h,j,nil'!lb I.q' thl' 1,\\\'. inL'lliL'il'Ill':. (II' ild1lliniSirali,-I..' C!T,',!,: Iii) pn.'\ L'I11 

l'mh.1rr.ls~IlH..'1l11U;1 I_i('r~lln. \.Ir~ani/alil)n. or .1gCJ1CY (;flhl.' 11nikd SI;lI~~ !;n\ t'rlll1lt'n!. (ill) 

n:~Ir:lil1 L'\lmpl'titiP1L Ill' (i\' I prl'H'llt (lr delay the release or in(\)fl1l;\tilll1 Ihl: rL'lL':l~I..· PI' 

nhich \\"~I!1Jd nil/ rC;-I~Il/J:Jhl.\ hl' expecled 10 cause _;,;igniliclIll harm 10 l1;lIij)/1:t! st'cflril.'. 

:\. E\ itll'nliar} Support :\ bl,l\ lTlllllL'nl lkl1arll1l~'Jllt\[ ;t~I.'IlI.'; ~I.:d.ill~ in\'fll..';llil'lll (If the 
pri\ ik!2l.· in 1itit!;lliullll1l1sl ~lIhllljll\l IllL'j)j\'isillll illl!JL' j)ep:l!1!llL'flI \';jll1 I\'spl\nsibilil~ 

fl'r IhL' lili)2~l1ilm in ljlll.'!'lil 1/1 , ~I dl.'laiil.:...J lk'('1nraTi,-)n ha,..:;cd (1n pt.?r~()nal knn\\ kJt!L' lhal 

:::PL'L'itil',,", in lk'tail: til 111('I1(1II1I"C nflhc informali!)11 Iha111111,..;1 he prt11l.'CIL'd (!'111ll 

UI1;IlIl!lllri/I..'d di~clclsllr(': Iii) tIlt' signiliL'ant harm It! natipn~d 'sL'L'uri,: \h:l\ di~dll~llh' l·,11l 

rc,I:;;nnah!: he c.\j'l'L:ln! hl C;IU:-;I.': (iii) IhL' reaSLln \\"hy un;llll!lill'ill'd di .... l·l(lSUI\· i,<: 1\.·;1....;1 JIl;lh!) 

lil.,l'!: .Id (,111:-;\,' :-.uL"ll harm: ~1I1d (I'·) all; l11hl.'I' inlilnllalillil ['1.·k\~11ll It' 11ll' Ikl.·i;-.;il)l) \\hL't1lL'r 

I Ill.' j1l"i\jlq.~L' :--iwuk[ hI.' il1\'(I~;I.'d iniiligatilJll. 

B. Hl'l'ommt'IHJalion frolll IIll' :\.*,sistant :\ttonH'.' (~l'IH'ral [hI.' :\.:::-.i::;!;IIl! '\i!!)l"IIl.': 

(11.'1ll'r;t! rill" thl,1)1\ 1;-.1'\11 I"L':-'PI)!l:-.ihk I~l/' thl' 111;1\\1. .. ')" ~h,tl! (()][ll;d[~ 1'L'l'l'11l11lL'nd ill \,rll!ll!:! 

nhl..,thl.T Ilr Iwt thL' Lk'p;!rtllll'l1! ~lll.luld dL'li:nd IllI.' ;!S:-;L'I"tl\'llll(lhl' pl"i\'iI('~(' illlilit;~lthHl III 
(ll"lkr 1(1 1ll,lke ~l hJrtn,lI I"L'(\.I!l1!lll.'l1LLni(111 II! dl..,t"I..'nd tile ;·I~:':;L'nil·ll1l1( the pri\·ik~I." Iht." 
:\::.::.i"(;l!ll :\I(llrJll.': (ll.'lll'l",d llHl~1 ('flllL'llide. h:lscd 1)11 II pi.'r:-;IIIi:t1I.'\ :dualilnl Ill" 1111..; ~,'\ id~.'[h:I.' 

:-.uhl1l!tll'd h: thl' dcp;·lnll1l..'lll or ,1'::L'tll'y ~t'd.;ing i11\(IL';I:lnl1 111'1111..' pri\'ik'~l'. thaI I hI.' 
q;llhbrd" :->L'1 rl1rlh ill SI.'l'lilln ILl) nfthis i\kllltJr;lIH.lulll ;11"1.' :-.:lIbt'II.'d. '1 Ill.' 
1"t."1.'\llllllll·Jli.LlIilll) 1!I'th ... :\;-.:-;is[;lllt .\tlpl'lll': (jL'l1l..'r:lI ::;11:111 he 1ll:1tk In ;llil11l.'l;; 111;l!1Ill'J" III 

L'n~,ur,-, tl1:11 till' ~\;!k SL'Crl.·l:-; 1~1.·\'iL'\\' COJ1llllit1c(' I1n,-; aliL-lltLliI..' li1l1L' )\1 t;i'·l.' Il1L'aningru1 

1.·llll~ldl'r~11 il HI III I Ill' I"l'L'( 1I11r1lL'lld;11 inn . 

.. \. H.l'dl'W COllll11ittt'l' .. '\ S!:lil.' SC'LTL'lS ]{n·j\:,\\ l"l.llllmillLT (t1IlSi:-:tint! tl!'scnlllr 
f)ql,1l'lllh'nl nJ' Ju:-;lkl' jlniL'i;d~ lk .... i~n;iled b: thl.' :\110rJlI..'Y (lL'1!('r;t! ".-i!1l'\·;i!U:lh,: thl' 

! lil' 'i!i,'~~I'\~', '.'.!\c·lI,t.T ;,1 ill\')l..v Ihl' !'I 1\ il ... ·~L' !:,pilall:, ;!!'i:-L'~ III ci\ d JII:.:.',ill .. ·.jl FL·(P'l'-'t. .. , j,)1 il!~nL;I1I"tl ,d 

:);L' i'! 1\ r1 . .'~'.(' I', i~iol~l' t'd~l" -!lidi h· ,n.jtl!"'~'l·,3 ;,1 ri~l' {'I\ Ii 1)1\1'''>11, I !1\' qJ~'<:\'n \'.h-;h.'r III I!'!\ ,·Ll' tIll.' 
!~n\'lk~'l> ,tk" m.!~ ;11"1',\.' in C!\~'.L hitll,ik{: i~:. Ill,.: I n\Jr\l1l1l1L'1l1 ,JIld \J,:wrai I{",",\\\ll ... ·l':- Dj\ 1',1\111 rL:".RLh ;I::d 

] \.· .. lu l.: <" ;'." :1','.\.1,';\11,11"1,>1 Ihl.' !,",li'.lk;',: -lull hl' ,ItLlrl'~'.l',i I,' 1;''';Ht lmI11"'·\.' '1",[::IlL'L" It i" .d::.,\ pd">lb!!.: 

:]:,:1 ,! (('llrI JlU:- :""liuirL'lhl' \ i..:'\\.'T!llliL'IH In ;'Jll~~I:, Ih ... , :-.1:!IlLLlrd ... Itl! 11i\,jLln~: :L.· ;'11\ d ... ·L_'l' :fllrm,1I1,,! 

[·'IIILu:.l!I';.." \, ! ·'ii.', '/,''';1(11, ,11 :1"')', ':,:: I .1J -::. """H·sn !.:\i 1.'1:. ':!HIS I. ":,'. i J;:,,'.i ,:,~,:",. N", ". 
~,~- I ~\~ I'" i'l:" I,l (II .:'.10(!'I, ;", .~h.'1 ~:i":,l!;\.""·. lL'~l',iI,"···;" k "'il,l:l:i (,\ll!' \" "'~;";> 111:1 ,1 !!'",d,!l.j '.1:,,' 

\'l' ..: it "'" ;', . \ i, ' 11:0_' ''; ,:11. \! i,I'i ""'~'l' 1·'1,'. I \1', ),', "I 
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\kmc)r:lIldlll1l I"t)1"} k:hl..., ,l( J'.\(Y11I;\'C })cp;nlmCnl.'i ;/J1d. \~'l'llL"jL' ... 
\ k·m\ l)";l!ld II III (PI' r!lL' ! k; Itb I) r D\.·P;111111L'ni (' nmpOIlL'Il!." 

~\lh.il·Ll .'-'1:111':' ~('(T('t<:; Prj\ ilege 

.-\~SiSI~IIl{ :\I!(lrnC\' l iCl1cral's rc'l'lll11ll1('ndalitll1 til lk'IL'nninl' \\lh.'lbn iJl\ll(;nit.11l nl'thl.' 
pri"ikgl' in ]i[igalll"11l i~ \\';HT;ll1lc'd. 

B. CIIII~lIl1atinJl. 1"I1L' RL'yil'w Ctl111mili1:L' \\ ill L"Ptlstd, LIS nL'(l·~:.<II·~ and dr'prupriaiL' \\'ilh 

lht' dL'p;JrI!l1cnt IH at;L'I1L~' SL'L'king in\'ocatilll1 PI' 'hL' pri\ ik~L' in lili~;-J\if\n and \\'jll1 the 
()niL'l' tlf thL' iJirl'l'\llr l)!' N;l1itlllallnlclligL'J1l'l'. rhL' ]{('\'j(,\\' ('0 111111 1 IIL'L' must engage in 
SllL'h L'pn:-:ttll;llit.11l prinr 11\ milking :lIly i'L'L'l1llll11l'lll-i:ltinn against dt'rl~J1di!1~ lilt' innlcl1illll'·lf 
lh .... ' pri\ it ... ·:; .... · in lili!:"lIiPIl. 

C. Ih'l'III1lIl11'JHI:ltiOIl h~' thl' Ih'\"it'" COl11l11ittl'l·. T!1l' !{L\ il'\\ C·I.\lllmilll'l· Shillll1l'l!.; .... ';1 

I"l·l·lllllm ... ·lllL"lIipll I,llhl' Dt'Jllll: :\I1Ol"n .... ,~ l.il'I1 .... 'ral. \\ho sh:d! ill lurn 111;!! .. (,:;\ 
r~L(ll11rn(,I1,:I;llioll IP 11lL' :\Itorlll': til'lll'ral..' ·1 Il .... ' 1""·l·\.Hn111l'lhlalilll1~ :-h:!I! I1\.' !1l~ldl' ill ~t 

liml'J: malllH.·r Iu l'n~lIrl' Ih;H Ill .... , :\lturm.') Ci ... ·JlL'I"al h;):-, ;1Lk'qU:tlt' 11111L' III ~i\(' 111(.';tllingful 
CUll::; i d n; 11 i \ l!l It) :-; IIdl rl·L·1 'Ill III L'n (loll i ,·111S. 

A . ....\Uorl1c~· CCIH'nd Appro)"a!. rhl' Lkp;lrllllL'1l1 \\·ill !lll! l!L·!" .... TII! ,ill ,1:"'~Crli(lIl nf Ill .... , 
pn\·ik~L' ill lilig:lliP!l \\ ilh\lll1 IIll' r'l'J"~ull;d ,1j1pr,1\·al 'll" Ihl· :\!lnI'IlL·Y (1l'1lL'r.il t or. ill thL' 

ah:-;l'!lLl' Ill' J"l'L"u:-;.t1 p( tilt' ;\!ll1nll'Y (rL'lh .. 'ral. 11ll' D ... ·plll~ :\llIlI·llL·~ {)\.'[lL'J"al PI" Ill\.' ,·\L'lillf.! 

:\l1!lrlll'Y ( iL'llL'Lll) 

B. :\11 I ifit.':lt ill II 10 :\J.!,l·JU·Y III' Dl'partI1H.'nt 11t,:ul. Il1lh ... ' L·\ .... '1111h;ll1!t(· ·\ll(II'llI..."Y (icl1 .... 'ra! 

dIlL'S nlll apl1rtl\C in\lll'~liiull urllll' pri\·ikgl' inlilit!iltioll willi r('~!lcl'I!l1 St1!1lL' ''''I" :dltlfthL' 

inrllnll~.Hit!ll J r"'Llu""'':-;lin~ LkP:U'IIllL'llltt!' agL'IlL""Y s('('ks It"! prl'lIl.:' .... "1. Ih .... rkpJrlllll·!1t \\ill 
,-'1',1\ ilk pHJIlll:'\ IHllil'L' 111 tilL' hcad nf IhL' requesting. d .... p;lrI!11L'I1! PI' I.I~L·Il\.'.\. 

(', Ih'fl'[T:lJ 10 :\.:.!t.'nl'~· or Dl'P;II*lllll'llt In~pl'l'lC)r (;l·lll'l*:d. Irlll .... ' :\lI!lnlL': {iL'nl~raJ 

(LlI1\.·!lli.ks Ihat it HHuld hl' prlljl\.T [t1lkrl'Jlll ill\·nl·alitllll,lr 1l1\.' pl"i\"ik~l' ill ,] ... ·,I~L·, and that 

ill\·,ll"dlit1[] nflh .... pri\·ikgL' wllllld prl'l'ludL' ill.ljudic;l1itlll 11rp:lrli(ui.ll· (Llilllo.;. hUllhalli1c 
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Introduction 

Statement for the Record 
Senate Homeland Security and Governmental Affairs Committee 

"Nine Years after 9/11: Confronting the Terrorist Threat to the Homeland" 
22 September 2010 

Michael Leiter 
Director of the National Counterterrorism Center 

Chairman Lieberman, Ranking Member Collins, distinguished Members of the Committee, thank you for 
the opportunity today to discuss the current state of the terrorist threat to the Homeland and the U.S. 
Government's efforts to address the threat. I am pleased to join Secretary of Homeland Security Janet 
Napolitano and Director of the Federal Bureau of Investigation (FBII Robert Mueller-two of the 
National Counterterrorism Center's (NCTe) closest and most critical partners. 

Nature of the Terrorist Threat 

During the past year our nation has dealt with the most significant developments in the terrorist threat 
to the Homeland since 9/11. The three attempted Homeland attacks during the past year from 
overseas-based groups-including Pakistan-based al-Qa'ida's plan to attack the New York City subway 
one year ago, its regional affiliate al-Qa'ida in the Arabian Peninsula's (or AQAP'sl attempt to blow up an 
airliner over Detroit last Christmas, and al-Qa'ida's closest ally Tehrik-e-Taliban Pakistan's (or TIp'sl 
attempt to bomb Times Square in May-in addition to two lone actor attacks conducted by homegrown 
extremists Carlos Bledsoe and Nidal Hassan, surpassed the number and pace of attempted attacks 
during any year since 9/11. The range of al-Qa'ida core, affiliated, allied, and inspired US citizens and 
residents plotting against the Homeland during the past year suggests the threat against the West has 
become more complex and underscores the challenges of identifying and countering a more diverse 
array of Homeland plotting. 

AI-Qa'ida's affiliates' and allies' increasing ability to provide training, guidance, and support for attacks 
against the United States makes it more difficult to anticipate the precise nature of the next Homeland 
attack and determine from where it might come. Regional affiliates and allies can compensate for the 
potentially decreased willingness of al-Qa'ida in Pakistan-the deadliest supplier of such training and 
guidance-to accept and train new recruits. Additional attempts, even if unsuccessful, by al-Qa'ida's 
affiliates and allies to attack the US-particularly attempts in the Homeland-could attract the attention 
of more Western recruits, thereby increasing those groups' threat to the Homeland. Even failed attacks, 
such as AQAP's and TIP's attempts, further al-Qa'ida's goal of fomenting global jihad against the West 
and demonstrate that some affiliates and allies are embracing this vision. The impact of the attempted 
attacl" during the past year suggests al-Qa'ida, and its affiliates and allies, will attempt to conduct 
smaller-scale attacks targeting the Homeland but with greater frequency. 

Today al-Qa'ida in Pakistan is at one of its weakest points organizationally. We have restricted their 
freedom of movement and reduced their sense of security in the Federally Administered Tribal Areas 
(FATAl. However, the group has proven its resilience over time and remains a capable and determined 
enemy, harnessing most of its capabilities and resources on plotting attacks against the West. The threat 
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to the Homeland is compounded by the ideologically similar but operationally distinct plotting against 
the US by al-Qa'ida's Pakistan-based allies, regional affiliates, and sympathizers worldwide, including 
radicalized US persons, who may not receive training, direction, or support from al-Qa'ida senior leaders 
in the FATA but embrace al-Qa'ida's global violent extremist vision. 

The spike in homegrown violent extremist activity during the past year is indicative of a common cause 
that rallies independent extremists to want to attack the Homeland. Key to this trend has been the 
development of a US-specific narrative that motivates individuals to violence. This narrative-a blend of 
al-Qa'ida inspiration, perceived victimization, and glorification of past plotting-has become increasingly 
accessible through the Internet, and English-language websites are tailored to address the unique 
concerns of US-based extremists. However, radicalization among US-based extremists remains a very 
unique prOCESS based on each individual's personal experiences and motivating factors. 

Pakistan: The Current Threat from al-Qa'ida and its Allies 

AI-Qa'ida in Pakistan is weaker today than at any time since the late 2001 onset of OperaOon Enduring 
Freedom in Afghanistan. Sustained US-Pakistani counterterrorism (CT) pressure against al-Qa'ida and its 
militant allies in the FATA during the past nine years have reduced the group's safehaven and forced it 
to adapt to mitigate personnel losses. 

• During the past 19 months, al-Qa'ida's base of operations in the FATA has been restricted 
considerably, limiting their freedom of movement and ability to operate. At the same time, nearly a 
dozen al-Qa'ida leaders-and hundreds of their extrem',st ames-have been killed or captured 
worldwide. Perhaps most significantly, al-Qa'ida lost its general manager, Shaykh Sa'id ai-Masri, and 
its chief of operations for Afghanistan. 

Despite these CT successes, al-Qa'ida in Pakistan remains intent on attacking the West and continues to 
prize attacks against the US Homeland and our European allies above all else. AI-Qa'ida is perSistently 
seeking, training, and deploying operatives to advance attacks against targets in the West, while at the 
same time encouraging sympathizers worldwide-including radicalized US citizens and residents-to do 
what they can to further al-Qa'ida's violent extremist agenda. 

AI-Qa'ida's senior-most leaders-Usama bin ladin and Ayman al-2awahiri-maintain al-Qa'ida's unity 
and strategic focus on US targets, especially prominent political. economic, and infrastructure targets. 

• Europe is a primary focus of al-Qa'ida plotting. Five disrupted plots during the past four years
including a plan to attack airliners transiting between the UK and US, a credible plot in Germany, 
disrupted cells in the UK and Norway, and the disrupted plot to attack a newspaper in Denmark
demonstrate Pakistan-based al-Qa'ida's steadfast intent to attack the US and our allies. 

• AI-Qa'ida's propaganda efforts are meant to inspire additional attacks by motivating sympathizers 
worldwide to undertake efforts similar to Nidal Hassan's attack on Fort Hood last fall. AI-Qa'ida will 
continue to use propaganda to encourage like-minded extremists to conduct smaller-scale 
independent attacks that are inspired, but not overseen or directed, by the group. 

One of al-Qa'ida's key allies in the FATA, Tehrik-e- Taliban Pakistan (TIP), is an alliance of militant 
groups that formed in 2007 with the intent of imposing its interpretation of shari'a law in Pakistan and 
expelling Coalition troops from Afghanistan. TIP leaders maintain close ties to senior al-Qaida leaders, 
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providing critical support to al-Qa'ida in the FATA and sharing some of the same global violent extremist 
goals. 

• TTP since 2008 has repeatedly threatened to attack the US Homeland, and the failed attack on 
Times Square in May by Faisal Shahzad-an American who trained with and received financial 
support from TTP in Pakistan-demonstrated the group's capability to move a Homeland attack to 
the execution phase. 

• Following the attempted attack on Times Square, TTP warned that operatives were located in the US 
and threatened continued attacks against US facilities in Pakistan. TTP also played a significant role 
in the suicide bombing in Khowst, Afghanistan that killed seven Americans and also was responsible 
for a complex attack conducted against the US Consulate in Peshawar earlier (April) this year. 

Other Pakistan-based al-Qa'ida allies, the Haqqani network and Harakat-ul Jihad Islami (HUJI), have 
close ties to al-Qa'ida. Both groups have demonstrated the intent and capability to conduct attacks 
against US persons and targets in the region, and we are looking closely for any indicators of attack 
planning in the West. 

• The Haqqani network is based in the FATA and claimed responsibility for the January 2008 
attack against a hotel in Kabul that killed six, including one American, and has coordinated and 
participated in cross-border attacks against US and Coalition forces in Afghanistan. 

• HUll has collaborated wilh al-Qa'ida on allacks and training for HUJI members. In January 2009, 
a federal grand jury indicted HUJI commander Mohammad lIyas I<ashmiri in absentia for a 
disrupted terrorist plot against a newspaper in Denmark. The group also has been involved in 
multiple, high-casualty attacl", including an operation against a mosque in Hyderabad, India in 
May 2007 that killed 16, and an attack against Pakistani intelligence and police facilities in 
Lahore in 2009 that killed 23. 

Pakistan-based Sunni extremist group Lashkar-e-Tayyiba (LT) poses a threat to a range of interests in 
South Asia. Its attacks in Kashmir and India have had a destabilizing effect on the region, increasing 
tensions and brinkmanship between New Delhi and Islamabad. The group's attack two years ago in 
Mumbai resulted in US and Western casualties, and the group continues to plan attacks in India that 
could harm US citizens and damage US interests. LT's involvement in attacks in Afghanistan against US 
and Coalition forces and provision of support to the Taliban and al-Qa'ida extremists there pose a threat 
to US and Coalition interests. Although LT has not previously conducted attacks in the West, LT-or LT
trained individuals-could pose a direct threat to the Homeland and Europe, especially should they 
collude with al-Qa'ida operatives. We also are concerned that next month's Commonwealth Games in 
New Delhi will be an appealing target for LT due to their political and economic significance for India, as 
well as the heightened media exposure that will accompany the event. 

The Increasing Threat from al-Qa'ida's Regional Affiliates 

AI-Qa'ida in the Arabian Peninsula. We witnessed the reemergence of AQAP in early 2009 and 
continue to view Yemen as a key battleground and potential regional base of operations from which 
AQAP can plan attacks, train recruits, and facilitate the movement of operatives. 
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• AQAP has orchestrated many attacks in Yemen and expanded external operations to Saudi 
Arabia and the Homeland, including the assassination attempt on a Saudi Prince last August and 
the attempted airliner attack last Christmas-representing the first regional affiliate's Homeland 
attack that moved to the execution phase. 

• Dual US-Yemeni citizen and Islamic extremist ideologue Anwar al-Aulaqi played a significant role 
in the attempted airliner attack and was designated in July as a specially designated global 
terrorist under E.O. 13224 by the United States Government and the UN's 1267 al Qa'ida and 
Taliban Sanctions Committee. Aulaqi's familiarity with the West and role in AQAP remain key 

concerns for us. 

• AQAP's use of a single operative using a prefabricated explosive device to conduct a Homeland 
attack limited their resource commitments and visible signatures that often enable us to detect 
and disrupt plotting efforts. 

AI-Qa'ida Operatives in Somalia and AI-Shabaab. East Africa remains a key locale for al-Qa'ida 
associates and the Somalia-based terrorist and insurgent group al-Shabaab. Some al-Shabaab leaders 
share al-Qa'ida's ideology and publicly have praised Usama bin Ladin and requested further guidance 
from the group, although Somali nationalist themes are also prevalent in their public statements. AI
Shabaab leaders have cooperated closely with a limited number of East Africa-based al-Qa'ida 
operatives and the Somalia-based training program established by al-Shabaab and now-deceased al
Qa'ida operative Saleh Nabhan, continues to attract hundreds of violent extremists from across the 
globe, to include dozens of recruits from the United States. At least 20 US persons-the majority of 
whom are ethnic Somalis-have traveled to Somalia since 2006 to fight and train with al-Shabaab. In 
the last two months, four US citizens of non-Somali descent were arrested trying to travel to Somalia to 
join al-Shabaab. Omar Hammami, a US citizen who traveled to Somalia in 2006 and now is one of al
Shabaab's most prominent foreign fighters, told the New York Times in January that the United States 
was a legitimate target for attack. The potential for Somali trainees to return to the United States or 
elsewhere in the West to launch attacks remains of significant concern. 

• AI-Shabaab claimed responsibility for its first transnational attack-the July suicide bombings in 
Kampala, Uganda, which killed 76 people including one American. AI-Shabaab leaders have 
vowed additional attacks in the region. AI-Shabaab was also Iil<ely responsible for five 
coordinated suicide car bombings-using its first known US suicide bomber-in October 2008, 
which targeted the United Nations and local government targets in northern Somalia, further 
demonstrating its capabilities and expanded regional threat. 

AI-Qa'ida in the Lands of the Islamic Maghreb. AQIM is a persistent threat to US and other Western 
interests in North and West Africa, primarily conducting kidnap for ransom operations and small-arms 
attacks, though the group's execution in July of a French hostage and first suicide bombing attack in 
Niger earlier this year punctuate AQIM's lethality and attack range. Disrupted plotting against France 
and publicized support of Nigerian extremists reveal the group's continuing aspirations to expand its 
influence. Sustained Algerian efforts against AQIM have significantly degraded the organization's ability 
to conduct high-casualty attacks I nthe country. While AQIM remains a threat in the northern Kabylie 
region, those efforts have compelled AQIM to shift its operational focus from northern Algeria to the 
vast, ungoverned Sahel region in the South. Multi-national CT efforts-including a joint French
Mauritanian raid in July against an AQIM camp-will increase regional pressure to disrupt the group. 
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AI-Qa'ida in Iraq. Ongoing CT successes against AQI-to include the deaths of the group's top two 
leaders this year in a joint Iraqi/US military opera lion-have continued to pressure the organization and 

hinder its external ambitions. Despite these ongoing setbacks, AQI remains a key al-Qa'ida affiliate in 
the region and has maintained a steady attack tempo within Iraq, serving as a disruptive influence in the 
Iraqi Government formation process and continuing to threaten Coalition Forces. While AQI's leaders 
continue to publicly threaten to attack the West, to include the Homeland, their ability to do so has 
been diminished, although not eliminated. 

Homegrown Sunni Extremist Activity Spikes 

Homegrown Sunni extremists pose an elevated threat to the Homeland. Plots disrupted in New York, 
North Carolina, Arkansas, Alaska, Texas, and Illinois during the past year were unrelated operationally, 
but are indicative of a collective subculture and a common cause that rallies independent extremists to 
want to attack the Homeland. Key to this trend has been the development of a US-specific narrative that 
motivates individuals to violence. This narrative-a blend of al-Qa'ida inspiration, perceived 
victimization, and glorification of past homegrown plotting-addresses the unique concerns of US-based 
extremists. 

• Nidal Hassan's killing of soldiers at Fort Hood and Carlos Leon Bledsoe's attack targeting a 
recruiting station in little Rock, Arkansas in 2009 serve as stark examples of lone actors inspired 

by the global violent extremist movement who attacked without oversight or guidance from 
overseas-based al-Qa'ida elements. 

• Homegrown violent extremists continue to act independently and have yet to demonstrate the 
capability to conduct sophisticated Homeland attacks. 

• Increasingly sophisticated English-language jihadist propaganda remains easily downloadable via 
the Internet and provides young extremists with guidance to carry out Homeland attacks. 
English-language discussion for a also foster a sense of community and further indoctrinate new 
recruits, both of which can lead to increased levels of violent activity. 

• The rising profiles of US citizens within overseas terrorist groups-such as Omar Hammami in ai
Shabaab and Anwar al-Aulaqi in AQAP-may also provide young extremists with American faces 
as role models in groups that in the past may have appeared foreign and inaccessible. 

AI-Qa'ida and Affiliates Sustain Media Campaign 

AI-Qa'ida senior leaders have issued significantly fewer video and audio statements thus far in 2010 
than during the same time period last year, but these statements continue to provide valuable insight 
into the group's strategic intentions. Public al-Qa'ida statements rarely contain a specific threat or 
telegraph attack planning, but a new theme this year included advocating lone-operative attacks in the 
wake of the Fort Hood shootings. 

• In addition to calls for Muslims in the West to exercise independent initiative to conduct attacks, 
al-Qa'ida senior leaders this year have condemned US outreach to Muslims as deceptive and 
praised alleged successes of affiliates-themes that will continue in future statements. 
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• AQAP released Inspire-the group's first English-language online magazine published by its 
media wing Sada al-Malahim-which included tips for aspiring extremists on bomb-making, 
traveling overseas, email encryption, and a list of individuals to assassinate. This magazine 

appears designed to resonate with Westerners and probably reflects extremists' continued 
commitment to attack US interests. 

WMD-Terrorism Remains a Concern 

The threat of WMD terrorism to the Homeland remains a grave concern. Documents recovered in 2001 
in Afghanistan indicated that prior to 9/11, al-Qa'ida was pursuing a biological and chemical weapons 
program and was interested in nuclear weapons. Since 9/11, we have successfully disrupted these and 
other terrorist efforts to develop a WMD capability. However, al-Qa'ida and other groups continue to 
seek such a capability for use against the Homeland and US interests overseas. While terrorists face 
technical hurdles to developing and employing more advanced WMD, the consequences of a successful 
attack force us to consider every possible threat against the Homeland, even those considered low 
probability. 

Hizballah Remains Capable of Attacking US, Western Interests 

While not aligned with al-Qa'ida, Lebanese Hizballah remains capable of conducting terrorist attacks on 
US and Western interests, particularly in the Middle East. It continues to train and sponsor terrorist 
groups in Iraq that threaten the lives of US and Coalition forces and supports Palestinian terrorist 
groups' efforts to attack Israel and jeopardize the Middle East peace process. Although its primary focus 
is Israel, it would likely consider attacks on US interests, to include the Homeland, if it perceived a direct 
threat from the United States to itself or Iran. Hizballah's Secretary General, in justifying the group's use 
of violence against fellow Lebanese citizens last year, characterized any threat to Hizballah's armed 
status and its independent communications network as redlines. 

Coordination of Counterterrorism Efforts 

Support to the National Security Staff (NSS). NCTe's strategic planning efforts follow the policy 
direction of the President and the NSS to provide government-wide coordination of planning and 
integration of department and agency actions involving "all elements of national power," against 
terrorism including diplomatic, economic, military, intelligence, homeland security, and law 
enforcement activities within and among agencies. NCTC helps develop plans and processes to support 
interagency implementation and provide input to the NSS to evaluate progress against objectives and 
refine plans as necessary. NCTC also works in support of the NSS and with our interagency partners to 

develop plans designed to disrupt and diminish the capability olterrorist organizations and their 
networks, and to eliminate identified regional safehavens. We also facilitate and host working-level 
discussions on key functional CT issues, such as countering terrorist use of the Internet and countering 
terrorism finance, to feed into NSS policy and strategy development. 

NCTC's support to NSS processes includes developing agreed "whole-of-government" strategic 
objectives, and facilitating coordination, integration and assessment of USG initiatives designed to 
achieve those objectives. In addition to developing plans and evaluating progress, we have built a 
unique relationship with OMS through which we help inform the President's counterterrorism budget
ensuring that agreed priority areas are appropriately considered in the Federal budget request. 
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For all its plans, NCTC consistently examines the impact of USG CT efforts to understand if we are 
achieving the desired goals. NCTC's strategic impact assessments seek to provide a tangible and valid 
"feedback loop" to CT planners and policymakers to help refine CT plans, prioritize efforts, and ensure 
all elements of power are engaged to achieve our goals and objectives. From these assessments, we are 
able to identify, in part, needed policies, plans or actions to move us closer to our desired end-state. 

WMD-T Planning. Recognizing the continued threat of WMD terrorism as a grave concern, NCTC 
supports, the NSS efforts to ensure government-wide efforts to deter, deny, detect, and prevent 
terrorist acquisition or use ofWMD. To this end, NCTC led the interagency ellortto develop a National 
Action Plan for implementing Presidential Policy Directive-2, the National Strategy for Countering 
Biological Threats. NCTC also is coordinating efforts to monitor and track progress of commitments 
made at the April 2010 Nuclear Security Summit; and is facilitating the USG's updates to the President's 
Five Year Plan for Nuclear Forensics and Attribution and the associated WMD Attribution Policy 
Implementation Plan. 

Global Engagement. NCTC continues to playa large role in interagency efforts to counter violent 
extremism (CVE). both overseas and at home. We integrate, coordinate, and assess u.S. Government 
programs that aim to prevent the emergence of the next generation of terrorists. Our focus is on both 
near and long-term efforts to undercut the terrorists' narrative, thereby minimizing the pool of people 
who would support violent extremism. 

To do this, NCTC works with our colleagues in federal, state and local governments, with international 
partners, and with the private sector to integrate all elements of national power. For example, NCTC 
helps coordinate the Federal Government's engagement with Somali American communities. In this 

regard, NCTC has worked with national security agencies such as DHS and FBI, as well as non-traditional 
partners, such as the Department of Health and Human Services and Department of Education, 
facilitating their efforts to increase and improve outreach and engagement activities around the 
country. By supporting the community of interest, NCTC ensures a "whole of government" approach 
that is vital to addressing domestic radicalization. We also are supporting a forum for interagency 
counterparts to participate in and to collaborate on communication strategies and opportunities. As 
countering violent extremism is broader than CT-specific activities many departments and agencies have 
begun public outreach and engagement efforts on issues such as civil rights, education, charitable giving, 

and immigration policy. 

While government has an important role, we view community institutions as the key players in 
countering radicalization; addressing radicalization requires community-based solutions that are 
sensitive to local dynamics and needs. Over the past year, NCTC has helped foster collaboration with 
community leaders involved in countering violent extremism to better understand how government can 
effectively partner with communities. It has become clear that government can playa significant role by 
acting as a convener and facilitator that informs and supports-but does not direct-community-Ied 
initiatives. Based on this, NCTC led the development of a Community Awareness Briefing that conveys 
unclassified information about the realities of terrorist recruitment in the Homeland and on the 
Internet. The briefing, which can be used by departments and agencies and has garnered very positive 
reactions, aims to educate and empower parents and community leaders to combat violent extremist 
narratives and recruitment. This briefing has been presented to Muslim community members and 
leaders around the country leveraging, when possible, existing U.S. Government engagement platforms 
such as DHS and FBI roundtables. 
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Information Sharing. While NCTC and its critical missioll partners, including FBI and DHS, playa crucial 
role in countering and coordinating efforts to defeat terrorism threats against the Homeland, the 
success of this endeavor is largely dependent upon the close collaboration with our law enforcement 
and private sector partners at the local and state levels to maximize resources. NCTC and its mission 
partners have embraced information sharing, instituted new policies and procedures, and promoted an 
information-sharing culture--including the establishment of ITACG--to ensure that shared information is 

transformed into situational awareness for public safety officials at all levels to enhance their 
capabilities to quickly recognize and effectively respond to suspected terrorism and radicalization 
activities; and into actionable intelligence that can be used by Federal, state, tribal, and local law 
enforcement-as well as by those segments of the private sector that operate or own critical 
infrastructure and key resources-to protect the United States against terrorism, to enforce our laws, 
and to simultaneously protect our privacy and preserve our liberties. 

Capabilities Reviews and Exercises. NCTC regularly hosts tabletop exercises to examine USG capabilities 
and identify gaps in our capacity to respond to a terrorist attack. Such exercises provide a mechanism to 
validate, or a foundation to develop, disruption plans and recommend solutions to minimize 
vulnerabilities. These exercises have been used in conjunction with threats emanating from the 
Homeland, Arabian Peninsula, and other regions. One example of such efforts is the table top in which 
we simulated a notional "Mumbai style" attac!< on the city of Chicago. That exercise and its associated 
lessons learned have been briefed in more than 20 State, Local, Federal, and international forums. It 
also formed the basis of a critical interagency agreement to smooth logistics and transportation issues 
related to our Federal response. 

Looldng Ahead from the Failed Bombing of Northwest Flight 2S3 on December 25, 2009. 

Finally, I would like to highlight changes implemented at the Center since the failed terrorist attempt to 
bomb Detroit-bound Northwest Flight 253 on December 25, 2009. NCTC led IC efforts to implement the 
Director of Nationallntelligence's-Counterterrorism Master Action Plan in response to internal and 
White House-directed corrective actions. Among other things the plan clarified the CT responsi bilities 
of IC analytic components and helped ensure the proper alignment of supplemental CT resources across 
the Community. 

Next, we created analytic Pursuit Groups to focus, at a very granular level, on information that could 
lead to discovery of threats aimed against the Homeland or US interests abroad. The Pursuit Groups 
work with our IC partners to integrate efforts across the community to aggressively and exhaustively 
pursue high priority threats to resolution/disruption. We are also working with interagency partners to 
successfully implement the revamped USG watch listing protocol, engage in a significant database scrub, 
and address the capability to further enhance the Terrorist Identities Datamart Environment (TIDE) to 
better support both watchlisting and analytic efforts. 

Supporting these and other NCTC missions, we continue to develop an IT infrastructure to better meet 
the demands of the evolving threat: these include the development of a "CT data layer" to allow a 
"Google like" search as well as the capability to conduct "discovery" of non-obvious terrorist 
relationships. Finally, we have worked with Community partners on a range of legal, policy, technical 
and privacy issues that, once resolved, would allow expanded and appropriate access to this data. 
These are complex issues that require sophisticated analysis. 

9 
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Conclusion 

Chairman Lieberman and Ranking Member Collins, I want to conclude by once again recognizing this 
Committee for the role it played in the creation of the National Counterterrorism Center. Without your 
leadership, the strides we jointly made to counter the terrorist threat would not be possible. You r 
continued support is critical to the Center's mission to lead our nation's effort to combat terrorism at 
home and abroad by analyzing the threat, sharing that information with our partners, and integrating all 
instruments of national power to ensure unity of effort. I look forward to continuing our work together 
in the years to come. 

~o 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

NASSERAL-AULAQI, on his own behalf and as next 
friend acting on behalf of ANWAR AL-A ULAQI, 

Plaintiff, 

v. 

BARACK H. OBAMA, President of the United States; 

ROBERT M. GATES, Secretary of Defense; LEON E .. 
PANETIA, Director of the Central Intelligence Agency, 

Defendants. 

) 
) 
) 
) 
) 
) 
) Civ.A.No.l0-cv-1469 

) 
) 
) 
) 
) 
) 

-----------------------------------) 

PUBLIC DECLARATION AND ASSERTION OF MILITARY 
AND STATE SECRETS PRIVILEGE BY 

ROBERT M. GATES, SECRETARY OF DEFENSE 

I, Robert M. Gates, do nereby state and dec1are as follows: 

1. I am ihe Secretary of Defense and nave served in ibis capacity since 

December 18, 2006. As such, I.am the head of the Department of Defense ("DoD").and 

the principaJ assistant to the President in all matters relating to the Department of 

Defense. The Secretary of Defense has authority, direction, and control over DoD and all 

its components and activities. See 10 U.S.C. § 1 13 (b). Prior to serving as the Secretary 

of Defense, I served as Director of Central Intelligence from 1991 to 1993, as Deputy 
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Director of Central Intelligence from 1986 until 1989, and as Assistant to the President 

and Deputy National Security Adviser from 1989 until 1991. 

2. Through the exercise of my official duties, I have been advised of this 

litigation and have reviewed the complaint in this case. I make the following statements 

based upon my personal knowledge and on information made available to me in my 

official capacity. 

3. The purpose of this declaration is to formal1y assert the military and state 

secrets privilege in order to protect highly sensitive information of DoD and U.S. armed 

forces implicated by -the aJ1egations in this case. As summarized in this public 

declaration and described further in my classified declaration submitted for the Court's in 

camera, ex parte review, public disclosUre of the information covered by my privilege 

assertion reasonably could be expected to cause harm, up to and including exceptionally 

grave harm, to the national security of the United States. 

4. As the Secretary of Defense, pursuant to Executive Order 13256,1 bold 

original classification authority up to the TOP SECRET level. Tbis means that I have 

been authorized by the President to make original classification decisions. 

I. ASSERTION OF THE STATE SECRETS PRJVll,EGE 

5. The allegations of this case put at issue sensitive intelligence infonnation 

about al Qaida in the Arabian Peninsula ("AQAP"), disclosure of which would cause 

exceptionally grave harm to national security. The allegations of this case also put at 

issue sensitive military information concerning whether or not U.S. armed forces are 

engaged in particular operations in Yemen and the circumstances of any such operations. 

2 
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Without confIrming or denying any allegation in this case, information concerning 

whether or not U.S. armed forces are planning "to undertake military actions in a foreign 

country, against particular targets, under what circumstances, for what reasons, and 

pursuant to what procedures or criteria, constitutes highly sensitive and classifIed military 

infmmation that cannot be disclosed without causing serious harm to the national security 

of the United States. Accordingly, as set forth further below, I am asserting the military 

and state secrets privilege over information that falls within the following categories and 

that may be implicated by the allegations in this lawsuit: 

A. Jntelligence "information DoD possesses concerning AQAP and Anwar 
al-Aulaqi, including intelligence concerning the threat AQAP or Anwar 
a1-Aulaqi pose to national security, and the sources, methods, and 
analytic processes on which any such intelligence information is based; 

B. Jnformation concerning possible military operations in Yemen, if any, 
and including criteria or procedures DoD may utilize in connection with 
such military operations; and 

C. Jnformation concemingrelations between the United States and the 
Government of Yemen, including with respect to security, military, or 
intelligence cooperation, and that government's counterterrorism efforts. 

n. HARM OF DISCLOSURE OF THE PRIVILEGED INFORMATION. 

6. First, I am asserting privilege over intelligence information DoD possesses 

concerning AQAP and Anwar al-Aulaqi, including intelligence concerning the threat 

AQAP or Anwar a1-Aulaqi poseto national security, and the sources, methods, and 

analytic processes on whiCh any such intelligence information is based. The United 

States, in a July 16, 2010 press release issued by the Department of Treasury, has 

3 
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publicly indicated that AQAP is a Yemen-based terrorist group that has claimed 

responsibility for numerous terrorist acts against United States and other targets, 

including targets in Yemen itself, and that Anwar al-Atilaqi is a key operational AQAP 

leader who assisted in preparations for the attempted bombing of Northwest Airlines 

Flight 253 as it was landing in Detroit on December 25, 2009. See Declaration of Ben 

Wizner, Exhibit T. The allegations in this case put at issue the nature and imminence of 

the threat posed by AQAP and Anwar al-Aulaqi. My plivilege assertion extends to 

additional intelligence information that DoD may possess related to this threat, as well as 

tothe sources and methods by whicb that 'intelligence information was collected. The 

disclosure of intelligence information concerning AQAP and Anwar al-Aulaqi that DoD 

possesses would reveal not only DoD's state of knowledge with respect to that group and 

Anwar al-Aulaqi, and the threat they pose, but would tend to reveal sources and methods 

by which such intelligence was obtained. For obvious reasons, DoD cannot reveal to a 

foreign terrorist organization or its leaders what it knows about their activities and bow it 

obtained that information. Such disclosures could not only allow foreign terrorist 

organizations to adjust their plans based on the state of U.S. knowledge, but .alter their 

communications and activities and thereby smeld information that could prove critical to 

assessing the threat they pose to the United States and other nations. I concur with 

Director of National Intelligence Clapper's assessment that the disclosure of intelligence 

information related to AQAP and Anwar al-Aulaqi would cause exceptionally grave 

harm to national security. 

4 
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7. Second, I am asserting privilege over any "information concerning possible 

military operations in Yemen and any criteria or procedures DoD may utilize in 

connection with such military operations. The disclosure of any operational information 

concerning actions U;S. armed forces have or may plan to take against a terrorist 

organization overseas would risk serious harm to national security and foreign relations. 

Official confirmation or denial of any operations could tend to reveal information 

concerning operational capabilities that could be used by adversaries to evade or counter 

any future strikes. The disclosure of such operations would allow such targets to act 

accordingly, including by altering their behavior to evade military action and continue to 

plot attacks against the United States. In addition, the disclosure of any criteria or 

procedures that may be utilized by DoD in planning or undertaking nrilitary action 

overseas would plainly compromise the United States' capability to take such action not 

only in a particular case but in future cases by providing terrorist adversaries with 

insights into military planning. FinalIy, as discussed below, public confirmation or denial 

of either prior or planned operations could seriously harm U.S. foreign relations. 

8_ Third, 1 am asserting privilege over information concerning relations 

between DoD and the Government of Yemen, including on security, nrilitary or 

intelligence cooperation, and that government's counterterrorism efforts. The disclosure 

of information concerning cooperation between the United States and a foreign -state, and 

specifically regarding any possible military operations in that foreign country, could lead 

to serious harm to national security, including by disrupting any confidential.relations 

with a foreign government. 

5 
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III.- --CONCLUSION -- - - - -- -- -

9. In sum, as the Secretary of Defense, I formally assert the military and state 

secrets privilege in order to protect our nation's security from damage, up to and 

including exceptionally grave damage. In connection with this assertion of the military 

and state secrets privilege, I have considered the extent to which the bases for my 

assertion could be filed on the public record. 1 have determined that no further 

information concerning these matters beyond what is in this unclassified declaration can 

be disclosed on the public record without revealing the very classified information I seek 

to protect. As noted, my separate classified declaration provides a more detailed 

explanation of the information and harms to national security. Should the Court require 

additional information concerning my claims of privilege, I respectfully request an 

opportunity to provide that information prior to the Court's ruling on my privilege 

assertion. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed this~ day of September 2010. 

Secretary of De fens 

6 
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IN THE mUTED ,sTATES DJ STRICT COURT 
FOE THE DISTRICT OF COLUl·IBV'. 

N,c,SSER i'.L-.~.UL.u.QI, on his own 
behalf and as next friend 
acting on behalf of 
i'J'n-ii'.R i'.L .Zl.ULJI.QI 

Plaintiff, No. 1:10cvOI4G9(JDB) 

~/ , 

B.Zl.!lACK H. OB."J'Ln., President of the 
United StCltes, 

ROBERT N. GATES, Secretary of 
Defense, 

LEON E. P!l.NETTA, Director, Central 
Intelligence Agency 

(in their official capacities) 

Defendants. 

DECLARATION AND FORNAL CLAIH OF 
STATE SECRETS PRIVILEGE AND STATUTORY PRIVILEGES 

BY LEON E. PANETTA, DIRECTOR, CENTRAL INTELLIGENCE AGENCY 

I, LEON E. PANE'l'TJI., hereby declare: 

I. INTRODUCTION 

I. I am the Director of the Central Intelligence Agency 

(\IDClA") and have served in this capacity since 13 February 

2009.' As DCIA, I serve as the executive head of the CIA 

pursuant to the National Security Act of 1947.' In my capacity 

as DCI.?, I lead the CIA and manage the Intelligence Community's 

Pi-len tc- SE1--,cing a.s DCII, , 1 ser'.,'eci as Chief of Staff to Pl.-ecident \'lilliam J. 
Clintcn, from 1994 to 149,; nir.:'ctol" of the Office of r·IElnauement all;] 5uc'!'Jet, 
[rom 199.; to 1994; r·lembel' c·f the U.S. Ectlse of Ker:;resentatives frem 
California's 17th District, from 1977 t.o 1993; 21l1cl First LiEutenant in chE: 
i;.S. f..rlll:: fram 196,1 (0 19Et, for '.·:hich 1 n::::ci':ecl the l'.nny COlmnendiJti:J:'1 
I·h:-dal. 
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human intelligence and open source collection programs on behalf 

of the Direct.or of National Intelligence \"DNI II
}, among other 

dutieE.~ 

2. Through the exercise of my official duties, I have 

been advised of this litigation and I have read the Complaint 

filed in this case. I make the following statements based upon 

m}' personal knowledge and information made available to me lI1 m)' 

official capacity. The judgments expressed in this declaration 

3. The purpose of this declaration is to formally 

assert and claim the state secrets privilege, as well as 

relevant statutory privileges lll1der sect jon l02i'.(i) (1) of the 

National Security Act of 1947, as amended, and section 6 of the 

CIA Act of 1949, as amended, to protect intelligence sources, 

methods and activities that may be implicated by the allegations 

in the Complaint or othen'lise at risk of disclosure in this 

case. Specifically, I am invoking the privilege over any 

information, if it exists, that would tend to confirm or deny 

any allegations in the Complaint pertaining to the Cli'., as \'Iell 

as any other information implicated by Plaintiff's Complaint 

tl1at woul.d tend to Expose any intelligence sources, metl10ds or 

activities. Sucl1 information should be protected by tIle Court 

E:·:eC\I~ive Order ]::333, as d1llel1d,~c1, 5£ 1.6-1.7, set.s forth thE: duties (:.>i ti-.,:-

DCl.:'.. See 3 C.F.R. 200 110iH!, l.-epril1tEd in 50 U.S.C.A. !i 4Ql notE at 2::: 
,WEEt Supp. 2010), and ns ~mellded by E~eclltive Order 13470, 72 Fed. E~q. 

,lS,32:_ (.July 30, 2008) 
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and excluded from any use ln this litigation. I maJ:e these 

claims of privilege in my capacit), as the Director of the CIA 

and after deliberation and personal consideration of the matter. 

I do not make these claims lightly. 

4. Furtllermore, after deliberation and personal 

considel'ation, I have determined t:hat the specific factual bases 

for t11J' pri"1/ilege aSSE1-tions, detailed descl-ipt.ions of the 

privileged illformation at issue, alld otller illformation relevant 

to my privilege assertion cannot be set forth on tlle public 

record without revealing the very information that I seek to 

protect and risking the very harn1 to U.S. national security tllat 

I seek to prevent. I have therefore separacely submitted a 

classified, ex parte, in camera declaratioll for tIle Court's 

revieH. 

5. It is my belief that my declarations adequately 

explain why this case cannot be litigated without risking or 

requiring che disclosure of classified and privileged 

intelligence information that must not be disclosed. Should the 

Court require additional information concerning my clailns of 

privilege, I res~ecLfully request 3n opportunity to provide such 

additional information prior to the entry" of any rul1.ng 

regarding my privilege claims. 
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I hereby declare under penalty of perjury chat the 

foregoing is true and correct . 

.-( 

Executed this .,):5 da'i of September, 2010. 

Ck-:-~-:e"'of<"o:::._-.i:."'~-_-:h ra-'n"'e-t-t-a

Dir- tor, Central 

-I 

Intelligence Agency 
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IN THE UNlTED STATES DISTRICT COURT 
FOR THE DlSTRJCT OF COLUMBIA 

NASSER AL-AULAQI, on his own behalf and as next 
friend acting on behalf of ANWAR AL-AULAQI 

Plaintiff, 

v. 

) 
) 

) 
) 
) 
) 
) 
) 

BARACK H. OBAMA, President of the United States; ) 
ROBERT M. GATES, Secretary of Defense; and ) 
LEON E. PANETTA, Director of the Centrallnielligence Agency, ) 

Defendants. 

ORDER 

) 
) 
) 
) 

Civ. A. No. IO-cv-1469 
(.lDB) 

For good cause shown, it is hereby ordered that Plaintirrs Motion for a Preliminary 

Injunction is DENIED, Defendants' Motion to Dismiss is GRANTED, and this case is hereby 

DISMISSED. 

Date: 

JOHN D. BATES 
UNlTED STATES DlSTRJCT JUDGE 


